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1.0 INTRODUCTION AND OVERVIEW

Termsof Reference

The Special Panel on Corporate Concentrationinthe[Newfoundland and Labrador] Fishing Industry
was appointed by the Government of Newfoundland and L arador on September 5, 2001. The Panel
wasdirected to report itsfindingsto the Minister of Fisheriesand Aquaculture by October 31, 2001.
With the approval of the Minister, the reporting time frame was extended by approximately two
weeks.

Pursuant to the Terms of Reference, the Special Panel was given a mandate to:

1 “Examine corporate concentration in the fishing industry in Newfoundland and
Labrador. Specificaly, the Panel shall make recommendations to the Government
of Newfoundland and L abrador that are consistent with the Government’ s objective
of mitigating any negative social and community consequenceswhich may arisefrom
corporate concentration intheindustry. The Panel may a so make recommendations
on the appropriate role of the Government of Canada and the industry related to
corporate concentration.”

2. “In their deliberations, the Panel shall consult with key industry participants. The
Panel, in discharging its mandate, shall take into account the need to maintain,
promote and foster a positive overall business and investment climate in the
province, for the benefit of the people of the province.”

3. “In particular, the Panel is mandated to:”

@ “assess the degree to which corporate concentration, including foreign
ownership, has changed over time in the fishing industry in Newfoundland
and L abrador, and the degree to which corporate concentration hasimpacted
the structure of the fishing industry;”

(b) “assess the extent to which corporate concentration in the industry is
consistent with the Jobs and Growth Renewal Strategy, particularly as it
relates to social and community impacts, taking into specific consideration
fisheries devel opment objectives and policiesincluding but not limited to:”

(1) “an economically viable, diversified and
internationally competitive industry;”

(i)  “asustainable fishery, including a balance between
industry capacity and resource availability;”
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(iii) “a regiondly balanced approach to industry
development within the province;”

(iv)  “the potentia negative impacts on people and
communities arising from high corporate debt levels
in the fishing industry; and”

(v) “an approach which ensures the fishery resources off
Newfoundland and Labrador are available for the
maximum benefit of coastal rurd communities in
Newfoundland and Labrador, in keegping withthelong
standing principle of adjacency.”

Over the course of its deliberationsthe Panel conducted a series of meetings and consultationswith
key industry stakeholders in both the processing and harvesting sectors of the fishing industry.
Additiondly, the Panel consulted with anumber of individual s outside theindustry who could bring
a perspective to bear on its mandate. In addition to meeting with the Fisheries Association of
Newfoundland and L abrador, thel ndependent Fish Processors A ssociation, the Fish Food and Allied
Workers/Canadian Auto Workers (FFAW/CAW), the United Food and Commercial WorkersUnion
(UFCW), the Panel also met with abroad cross-section of processing firms activein the Province's
fishingindustry. The Panel also made contact with anumber of fish harvestersto obtain their views
onissueswhich directly orindirectly impacted the Pand’ s Termsof Reference. The Panel also met
with the executive of the Newfoundland and Labrador Federation of Mayors and Municipalities
given the Federation’s specid interest in the Panel’ s mandate.

ThePanel, initsdeliberations, dso deemed it necessary to consult with anumber of other interested
parties, including officials in the Department of Fisheries and Aquaculture, the Department of
Fisheriesand Oceans, representatives of the banking sector, and the Chair in Resource Conservation,
Memorial University of Newfoundland and Labrador. In total the Panel consulted with a cross-
section of approximately fifty or more groups, firms and individuals.

The Panel’s Terms of Reference were confined to an examination of corporate concentration inthe
processing sector of the fishing industry. Thisdid not preclude the Panel from examining linkages
between the processing and harvesting sectors of the industry. However, the Panel did not have a
mandateto i nvestigate anti-competitive behaviour within the fishing industry since thisfallswithin
the jurisdiction of the Competition Bureau of the Government of Canada. The Panel found it
necessary, however, to draw linkagesbetween corporate concentration generdly anditslikelyimpact
on competition within the industry, especially interms of the sourcing of raw material frominshore
fish harvesters.

The Panel’s Terms of Reference are not company specific. It will be noted, however, that the
Minister of Fisheries and Aquaculture, in announcing the Panel, indicated that the proposed
acquisition by Fishery Products International Ltd. (FPI) of the seafood assets of Clearwater Fine
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Foods as announced on September 6, 2001 would be addressed by the Panel. The Pand, wishesto
emphasize that this review was undertaken in the broad context of corporate concentration and in
the context of the public policy objectives which drove the 1983 restructuring of FPI and its
subsequent conditional privatization in 1987. The Panel did not have a mandate to undertake a
financial analysis of the proposed acquisition in question.

Thetrue measurement of corporate concentration at any point in time or over time can be addressed
from a number of perspectives and likewise quantified. In the final anaysis the relative industry
share of any given firm’s output measured by production volume or production value perhaps best
capturesthisdegreeof concentration. Inabroader context, these samefactorsareal so relevant when
corporate concentrati on, as evaluated through alliances of inter-locking companies, isassessed. The
Panel therefore elected to use volume output as a relative percentage of industry output by total
production, individual species production, and species category in its examination of corporate
concentration in the Province’s fishing industry.

The Panel believesthat the following report brings an objective perspective to bear on its Terms of
Reference. In making this observation the Panel cannot overestimate the sector challenges which
the harvesting and processing sectors have encountered and adjusted to over the past decade. The
industry continuesto play acritical roleinthe Province’ seconomy. The strength which it bringsto
communities and regional economies in every region of the Province, especialy in the context of
regional economic development, was reinforced time and again during the Panel’ s ddliberations.
The industry is very dynamic and quick to avail of emerging fisheries development opportunities.
Itsfuture performance will obviously be impacted by changing resource and market circumstances
and in turn will impact the changing corporate dynamics within the industry.

In conclusion, the Panel can observethat the public policy challengeswithin the Newfoundland and
Labrador fishing industry cdl for the effective harmonization of provincia and federal fisheries
policies. From thisperspective, and within its broader Terms of Reference, the Panel hopesthat its
report will, in some small measure, lead to abroader understanding of theindustry’ s challenges and
to the implementation of those policy measures which are necessary to strengthen the industry for
the benefit of industry stakeholders, communities and the Province’ s economy as a whole.

LedlieJ. Dean
Chair

Harold L. Wareham
Panel Member

D. Sam Walters
Panel Member
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20 A RETROSPECTIVE OVERVIEW OF CHANGE AND TRANSITION IN THE
NEWFOUNDLAND AND L ABRADOR FISHERY 1949-2001

The Panel on Corporate Concentration in the Newfoundland and L abrador Fishery fully recognizes
the present structure of the fishing industry hasits originsin the major changes which have occurred
over the past 50 years. Indeed, there has been unprecedented change in the fisheries sector. An
industry dominated for almost 400 years by alabour intensivefamily and community based sdtfish
industry has given way to an industry dominated by the production of awide variety of fresh frozen
fish and shellfish products. For the most part, this was driven by the same industria/corporate
imperatives as any other resource sector of the province s economy.

Thisshift in the overall structure of the province' sfishing industry over the 1949-2001 period was
propelled by a number of internal and external forces not the least of which has been the changing
dynamics of competitive forcesat play in changing international markets. The performance of the
industry down through the years has been driven largely by its ability to respond to export market
opportunities and challenges. These, when combined with changing resource dynamics, has given
riseto cycles of relative prosperity and financial instability requiring alarge measure of policy and
financial intervention at specific times in the evolution of the fishery in the post-Confederation
period.

The extent of public intervention in the fishery took on new dimensions with the rapid expansion
of the capital intengve fresh frozen sector. In a developmental context, consderable federal and
provincial funding was a so provided to modernize the inshore and offshore fl eet sectors concurrent
with the modernization and growth of the offshore sector after 1950 and the rapid transformation in
the inshore/longliner fleet sector after the mid-1960s. Thisisalso evidenced by aperiodic infusion
of substantial federal price support funding particularly inthemid-1970s, by major federal/provincial
restructuring funding for the offshore sector of the industry in the early 1980s, and unprecedented
loan guarantee assistance to the fish processing sector by the province throughout the 1980s.
Similarly, the expansion of the fish processing sector was facilitated by public funding during the
rapid expansion of this sector immediately after the extension of fisheries jurisdiction.

The extension of fisheries jurisdiction to 200 miles in 1977 followed a period of considerable
resource uncertainty as a result of sharply increased foreign overfishing in Newfoundland and
Labrador waters in the 1960s and 1970s. As a result, this province's cod landings declined from
221,000 tonnesin 1960 to 83,000 tonnesin 1974. The optimistic expectations associated with the
extension of Canadian fisheriesjurisdiction to 200 milesin 1977 were driven, in large measure, by
equal ly optimisticresource proj ectionswhich fuelled the expansion of theharvesting and processing
sectorswith alarge concurrent increasein the number of individualsemployed inthese sectors. This
optimism was also driven in part by federd/provincia fisheries development funding, and by the
general understanding that unless the coastal state could demonstrate a capacity to harvest and
process available quotas within its economic zone, there was an obligation to share any resource
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increaseswith forel gn fleetshaving ahistoric presenceinthe Northwest Atlantic. Itisnot surprising,
giventhesetwo principal considerations, that the province’ sfishing industry expanded quiterapidly
inthe post-1977 period. Moreover, the opportunitiesfor fishery generated empl oyment outweighed
alternate opportunities for employment in other sectors of the rural economy further driving the
expansion of the fisheries sector in this period.

The broad public policy objectives which were outlined for the fisheries sector at that time clearly
reflected this new promise of prosperity. In the case of the 1976 Federal Policy for Canada's
Commercial Fisheriesthree clear objectives were outlined:

@ the creation of a climate of prosperity and security for all who participate in the
commercial fisheries;

(b) ashiftinfisheriesmanagement from thefishery being regulaed in theinterest of fish
to afishery to be regulated in the interest of the people who depend on the industry;
and,

(©) fundamental decisions about resource management would be reached jointly by
industry and government.

The broad fishery policy expectations of the Government of Newfoundland and Labrador at that
time, as reflected in a comprehensive fisheries planning document entitled Setting a Course: A
Regional Strategy for the Devel opment of the Newfoundland Fishinglndustry (1978), and therel ated
White Paper on Strategi esand Programsfor Fisheries Devel opment to 1985 (1978), were highlighted
asfollows:

@ a need to follow a baanced course of development which would see the various
industry sectors achieve economic viability in their own right and fishermen earn a
fair return for their labour and investment;

(b) a need for coordinated federd and provincia strategies which would ensure
continued stability in every sector of the fishing industry and which will also ensure
ongoing prosperity in those communities which have a dependence on fishery-
generated employment and income; and,

(© a need for an effective resource management strategy to sustain fisheries growth
potential inthewake of extended fisheriesjurisdictionin whichthe province(s) plays
a meaningful role in decisions respecting resource management and dl fisheries
related matters.
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The political and public policy environment which emerged relative to resource allocation and
resource access policies in the wake of extended fisheries jurisdiction was another significant
dynamic which hel ped shape and drive the evolution of the fishing industry in the post-1977 period.
Indeed, much of the debate which occurred a the time centered around such issues as access to
northern cod and northern shrimp by non-Newfoundland and L abrador offshore fleet sectors. This
wasto have asignificant bearing not only on the overall performance of theindustry in subsequent
years, but also on the economic base of many of those communities in this province which had a
strong linkage with the fishery. In retrospect, it can be observed that neither the province nor
individual communitiesheld very littleinfluence, other than the power of persuasive argument, over
many of the fundamental resource management decisionswhich weretakeninthe post-1977 period.

The Panel notes there has been no formal bilateral structure in which the province and the
Government of Canada have coordinated overall fisheries policiesand strategiesfor the province' s
fishery. From timeto time since 1977 bilateral discussions have led to joint initiatives such as the
restructuring of the deep sea sector in 1983, the joint implementation of a number of cost-shared
fisheries devel opment agreements, and the co-ordination of certain aspects of the post-moratoria
adjustment programs. However, these were driven by specific responses to specific issues rather
than in the context of aformal consultative framework, the absence of which in the Pand’s view,
resulted in afragmented public policy approach to some of the fundamental structural issuesin the
Newfoundland and Labrador fishery since 1977. In general, this can be largely attributed to a
conflict between the province's vision of its role in the fisheries and the federal government’s
Atlantic-wide perspective on fisheries policy. Thisisenunciaed through its guarded jurisdictional
role in resource management, resource access and resource allocation.

One clear message that emerges from the overall performance role of the fishing industry in the
province’ seconomy in thepost-Confederation period isthat theeconomic base of most rural coastal
areas continues to be shaped by devel opments in the fisheries sector. In this context, the continued
regional and community dependence on the fishery, even in the wake of the groundfish collapse of
the early 1990s, clearly demonstrates the public policy challenges associated with further
diversifying rural regional economics which have been shaped by a historical attachment to the
fishery. This, in large measure, explains the deep community expectations relative to fisheries
generated empl oyment notwithstanding the volume of fish landings now availableis at best asmadl
fraction of pre-moratoria levels. Landings of groundfish species such as cod, redfish and flatfish,
which primarily drove the industry’s expansion in the post-1977 to 1992 period, have seen the
greatest declines.

The change and transition which has occurred in the Newfoundland and Labrador fishery over the
post-1992 period has had amajor impact on the structure of the industry and corporate interaction.
For example, the role of the offshore fishery has declined sharply and much of the corporate
dynamics are being driven by changing circumstances in the inshore sector, especialy in terms of
raw material supply. The competitiveforcesat play in theindustry generally will continue to shape
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the structure of the industry and will adso impact the degree to which further consolidation will
occur. This, fromapublicpolicy perspectivewill present further policy challengesto the extent that
such change will continue to impact the future of those communities and regions with a major
dependence on the fishery.
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30 ROLEOFTHEFHSHERY INTHE
NEWFOUNDLAND AND LABRADOR ECONOMY

TheProvince's, March, 2001 Final Report on the Renewal Strategy for Jobsand Growth highlighted
the significant structural changes which occurred in the fishery over the past decade. This Report
also identified the fishery as a central part of the province's future and that “ With stock rebuilding
and effective resource management, combined with an increasing global demand for high quality
premium seafood products, the fishery offers a solid opportunity for sustainable economic
development over the long term.”

Thedramatic changeswhich have occurred in the Newfoundland and L abrador fishingindustry since
theinitial 1992 northern cod moratorium have served to reinforce the contribution which a properly
managed fishery can bring to the province’ s economy. These changesalso have brought into sharp
focus the extent to which the province's rural economy remans entwined with ongoing
developmentsin the fishing industry notwithstanding major initiatives to diversify the province’s
economy in the post-Confederation period. Thefishery, evenwith itsmany challenges, remainsthe
principa employer of thoseregions
of the province which evolved

around fishery generated Processing Employment
opportunities. Nesvfoursdland amd Labwsxdor, 1987- 2000

L L
14

31 Industry Adjustment

The Panel fully acknowledges the
degreeto which the collapse of the

groundfish sector impacted the # 1
private sector and the lives of those & 1
who participated directly in the 4
harvesting and processing sectorsof 2 |
the fishery and the direct impact o |
which this collepse had on the 27 22 29 90 91 92 93 94 95 96 §F G2 99 00

economic baseof fishery dependent S S mae Cunad L P Sy Eg e Pabanc e
communities and regions. This
impact meant an adjustment outside Figure 3.1

the fishery for many and continued

uncertainty for those who held out hope groundfish stocks would quickly recover.

Despite the very limited increase in groundfish landings since 1992, the fishery generated record
landed and export values of approximately $1 billion in 1999 and 2000. This level of economic
activity was driven primarily by the shellfish sector with crab and shrimp accounting for
approximately 70 percent of the industry’ s production/export value.
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The post-moratoria period saw employment levels in the processing sector decline sharply by
approximately 7,000 person years from 13,500 person yearsin 1988 to 6,400 person yearsin 2000.
The impact was greater in the early post-moratoria (1992) period as evidenced by a record low
employment level of 3,700 person yearsin 1994. Similarly, thenumber of taxfilerswith processing
income has declined from 30,620 in 1988 to 16,420 in 1999. These sharp declines in processing
sector employment were primarily the result of the near collapse of the once labour intensive
groundfish processing sector, together with increased mechanization throughout the industry in the
post-moratoria period, and product changes arising from shifting market opportunities and species
processed.

The adjustment for those engaged in the offshore harvesting sector, because of its groundfish
dependency, paralldled that of groundfish workers in both the inshore and offshore processng
sectors. Asaresult some 90 percent of the approximately 1,000 individual s engaged in the offshore
sector were displaced as the offshore sector declined in number from approximately 75 vesselsin
the 1980s to approximately 10 active offshore groundfish vessels a present. For those engaged in
the inshore sector, particularly the fleet sector less than 35 feet in length, the opportunity to
participate in federal licence buyback programs eased the immediate impact of the groundfish
collapse for some. Under these programs gpproximatey 3,370 vessl licences were retired. Asa
result the number of groundfish licence holders in the fishery has declined from 9,440 in 1992 to
4,600 in 2001.

From a global employment perspective the number of individuals now directly employed in the
Newfoundland and L abrador fishery hasdeclined sharply from apeak level of approximately 37,000
in the late 1980s to a peak level of approximately 22,000 in 2001 (Labour Force Survey). This
represents approximately 10 percent of the province' s employed workforce. The reality, however,
is in the more fishery dependent regions of the province, the fishery accounts for a far greater
percentage of total regional employment and for many of thelarger processing centres, the fishery
is their sole economic mainstay.

From this perspective, and in the absence of diversification opportunities, the collapse of the
groundfish sector has eroded the economic base of a number of once “strategic”’ fishing towns such
asBurgeo, Ramea, Gaultois, Harbour Grace, Trepassey, Fermeuse, Port Union/Catalina, Twillingate,
LaScie and Englee, and once year round plants at Harbour Breton, Marystown and Fortune now
operate seasonally. Moreover, the changing face of the fishery has seen fishery related activity in
regionssuch asthe Burin Peninsul a, the South/Southwest Coast, the Northwest Coast, the Bonavista
Peninsula, and the Baie Verte Peninsul a, decline sharply. Thishad major negative implicationsfor
community and regional economic stability arising from greatly reduced groundfish landings and
minimal opportunities for gainful regiona employment both within and outside the fishery.

Therole of the fishing industry in the province’ seconomy over the 1966-1986 period, for example,
is captured in its contribution to employment in the goods producing sector. In 1966, fishery
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employment accounted for only 22.5 percent of employment in this sector whereas by 1986 it
accounted for 45 percent and this changereflectstheindustrialization of thefishery over tha period.
In 1999, notwithstanding the changed groundfish resource circumstances after 1992, the fishing
industry still accounted for 35.6 percent of employment in the goods producing sector. Clearly, this
indicates the fishery continues to remain a significant part of the Newfoundland and Labrador
economy.

The most fundamental question which remains unanswered isthe extent to which the rebuilding of
groundfish stocksis likely to occur and in what time frame. In the absence of any solid scientific
referencepoint itisvirtually impossiblefor individuals, communities and regionsasawholeto plan
their future role in the fishery. Thisis further accentuated by the uncertainty associated with the
sustainability of current shellfish harvests. As well, there is uncertainty whether key groundfish
stocks, which shaped the pre-moratoria fishery, will rejuvenate within a reasonable time frame.

In the February, 2001 the Department of Fisheriesand Oceans policy discussion document entitled
The Management of Fisheries on Canada's Atlantic Coast, it was stated that “ ...the wor st stages of
thegroundfishcrisisare perhapsbehindus...” Somemay interpret thisto suggest there may belittle
urgency in taking effective conservation measures to rebuild those stocks which have collapsed,
includingthose NAFO managed stocksstill under moratoria. Any approach that wouldlead to these
stocks being “managed” at current quotaor biomasslevelsinto thelonger termwill simply not serve
sustainabl e fisheries objectives nor will this approach lead to sustainable economic devel opment
over the long term and should be forcibly resisted by the Government of Newfoundland and
Labrador. Clearly the challenge of rebuilding groundfish stocks must be a priority for both
governments.

The Panel, during the course of its discussions with key industry stakeholders, was struck by the
measure of concern expressed over the vulnerability of the industry’s dependence on snow crab.
This singl e species now accounts for approximately 40 percent of the industry’ s export value and
is“driving” the overall performance of much of the inshore harvesting and processing sectors. In
2000, snow crab represented approximately 45 percent of the total inshore landed value and also
accounted for approximately 45 percent of processing sector employment within the industry.
Industry stakeholders indicate however, that the crab fishery represents 80 percent of industry
margins. This snow crab dependency is especially pronounced aong the East/Northeast Coast and
Coastal Labrador.

The shrimp fishery has taken on added significance since 1997 in the inshore harvesting and
processing sectors on the Great Northern Peninsula, along the Northeast Coast, and in Coastal
Labrador. This emerging fishery, at least from a resource perspective, offers a new fisheries
diversification opportunity and with further market development, will likely make a significant
contribution to the province's fishing economy. The success of this fishery, given the capital
investment in new plant capacity and new harvesting capacity, hinges largely on new market
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development and co-ordinated and
consolidated marketinginitiativesby
the processing sector. In 2000 this
inshorefishery generated landings of
45,000 tonnes with alanded value of
approximately $55 million. Market
development challenges resulted in
lower landed and export vaues in
this fishery in 2001 and impacted
significantly on processing sector
employment as well for the
approximately 2,000 workers
employed in shrimp processing
plants, including Labrador based
capacity.

3.2 Fishery Dependenceand
Expectations

Number of Havesting Licences by Licence Type

Hawrfoundiand and Labrador, 14992, 2000
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Figure 3.2

Prior to the collapse of the groundfish sector and, more specificdly in theinitial year of extended
fisheriesjurisdiction, the fishing industry was generally promoted as an employer of last resort. It
IS not surprising, therefore, that empl oyment maximization became so enshrined in fisheries policy
asto constrain the implementation of those policy measures that would lead to the emergence of a

more viable and dynamic fisheries
sector. In retrospect, this policy
approach was driven largely by
income security considerations and
limited substitute employment
opportunities outside the fishery in
regions and communities with a
strong fisheries dependence.

From the early 1980s onwards
federal fisheries policies
increasingly promoted the
emergence of a limited entry
harvesting sector in which priority
access would be reserved for those
individuals with a full-time
attachment to the industry. This
policy was driven by a need to
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16 17 H

21 E2 E3 B4 EF 26 EF BE EF F0 91 92 ¥3 ¥4 965 T4 FF T2 99

Soiare 1% U0=1"% Tub Porx ohinconics ond adpemena, 1% %01 %% Spocml Tabulmoon, Soomecs Do, Hesfbondund Sonmo s ey,

Corupdcd by Pebo o Parel

Figure 3.3

Special Panel on Corporate Concentration



13

minimizeovercapitaizationintheindustry’ sharvesting sector and aneed to improve average annual
incomes for those with acommitted attachment to the industry. Asaresult of thispolicy approach,
the number of casual industry participants declined sharply by the early 1990s.

In the post-1992 moratoria period further harvesting adjustment measures were taken by the federal
government to reduce the number of fishing enterprisesin the inshore sector of theindustry. These
increases included licence buy back and early retirement programs under which 3,300 inshore
groundfish licenses were retired and a separate initiative to cancel groundfish and other restricted
licenses held by casual industry participants. As a result the number of licensed groundfish
enterprises, primarily vessels under 35 feet, declined from approximately 9,440 in 1992t0 4,600 in
2001. The number of self-employed
fishermen from taxfiler information
has declined from 16,560 in 1988 Registered Fish Hawesterg

t013,940 in 1999. Professional Mish Hareesters Sartification Beard, 19972004

[BL s 1T BT ae 1T O A p rencic |

In 2001, there were 14,700 fish

harvesters registered with the o — —
Professional Fish Harvesters 14000
Certification Board. This consisted 12000
of 5,000 apprentices, 900 Levd |, e

7,850 Level 11, and 940 people who 1
were temporarily classified. 4000 |

These harvesting sector initiatives, "
together with the professional fish
harvesters certification initiative,
have led to a more streamlined and
viable harvesting sector. The Figure3.4

implementation of fleet sector IQsin

most inshore sector fisheries has also had a positive impact on a more orderly pattern of fishing
activity and a more equitable distribution of available resources across the various fleet sectors.
Average earned net income levels in the inshore sector have risen substantially and have reached
record levels since 1995. This, in large measure, reflects the greatly increased contribution of the
shellfish sector, especially snow crab. The Panel notes, however, income levels of fishermen and
individual fleet sectors vary considerably throughout the province because of regional resource
availability considerations especially in the small boat sector.

1007 1008 1000 2000 2001

The Panel further notes the new Final Offer Sdection Model for inshore fish prices, first
implemented in 1998 on apilot basis, and then given legidlative effect in 2000, represents one of the
most progressive policy instruments adopted in the fishing industry over the years. This model has
been endorsed by both the harvesting and processing sectors. This model is critical to the ongoing
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conduct of the fishery, especially from an orderly and timely harvesting perspective, and the
strengthening of the province' spositionininternational markets. Itisevident fromthe 2001 inshore
shrimp price negotiations, that the transparent process associated with this model must be given
every opportunity to take its course. Otherwise, there is a real danger there will be unnecessary
instability from time to time and this would essentially compromise the model’s demonstrated
effectiveness, and hence, industry and market stability.

3.3 Pr ocessing Sector Expectations and Adjustment

The rapid expansion of the
Newfoundland and Labrador

processing sector in the post-1977 Peak Processing Employment
period led to a sharp increase in Newrfoundland and Labrador,13s7- 2001

(Lo b

processing sector employment 25
primarily in the inshore sector of the

industry. Thisincrease flowed from 20
an increase in the actual number of

fish processing plants in all regions g

of the province as well as from the
additional workforce requirement
associated with increasing volumes
of groundfish and other species.
Prior to the restructuring of the ’ 2F =2 29 90 91 92 93 94 95 96 9F 9% 99 '00 VI
offshore sector of the industry in P e

1983, some 5,000 workers were
employed on anear year-round basis Figure 3.5

in the offshore processing sector.

Based on the Labour Force Survey, the pesk number of processing sector workers, primarily
seasond, declined from about 20,000 in 1988 to approximately12,400in 2001. Itisnoted, however,
the average duration of employment in the processing sector has declined reflecting, in part, the
challenge of alocating the available work amongst the workers employed by any given processing
plant.

ThisPanel notesthe expectationsfor employment in the processing sector of theindustry far exceeds
the level of employment that can be economically sustained under present resource circumstances.
In drawing this conclusion, the Pand fully understands that an active or inactive community fish
plant is seen as the one and only possibility of employment available in many communities and
regionsthroughout the province. In this context the dependency on highly seasonal fish processing
sector employment for earned income and income security attachment is a firmly entrenched
characteristic of the province’ sfisheries sector. In 1992 for example, there were 16,630 processing
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claimants eligible for EI, however, by 2000 this had declined to 9,540. This decline reflects the
relative declines in employment in the industry, but clearly, ElI remains a central component of
income support for processing workers.

Thereare asmall number of plantsinthe industry which provide extended periods of employment
but technological innovation will continue to have a major bearing on the level of employment
available. Suchinnovationiscritical tothe ongoing viability of the processing sector given the ever
changing competitive market dynamics within the internationa seaf ood industry.

Theregulation of the fish processing sector, which fallswithin the full jurisdiction of the province,
has met with the same relative challenges as the regulation of the harvesting sector by the federal
government. Competing sectoral interests usually have differing perspectives on how the industry
should be managed and these perspectives often conflict with public policy objectives. Inthefinal
analysis the competitive forces at play within the processing sector, for example, also conflict with
community and public expectations. From a public policy perspective, the challenge alwaysis to
balance the objective of building a viable, sustainable and competitive fishing industry and
processng sector, with community and regional economic development realities.

The quality initiatives undertaken by the province and industry over the past five years have had a
profound effect on markets and market reception of Newfoundland and Labrador products. The
province's quality assurance program has introduced standards for handling and storage of raw
materid. Aswell, theseinitiatives have beenincorporated into negotiated price settlements between
harvesters and processors and grading programs are mandatory for crab, shrimp, and cod.
Government, however, hashadtobediligentinitsenforcement efforts. Long term quality initiatives
should remain central to provincial fisheries policy and should also be central to the operational
philosophy of processors and harvesters alike, as well as the Department of Fisheries and Oceans.

In the case of the fish processing sector an industry structure comprised, for example, of a
multiplicity of undercapitalized firms with a limited marketing capacity, will not generate stable
employment and income levels. However, firmswhich are financially strong, well-managed, have
solid linkages to the marketplace, which have a deep sense of commitment to the communities and
employersin which they operae, aswell as a strong business rel ationship with fishing enterprises,
can provide this stability. All too often in the past the expectations of many communities and
community plant employees have been dashed by commitments which have been made but not met.
Thiswas certainly the case prior to the moratoria period and has continued to varying degrees since
then. In the final analysis, however, the question arises as to what measure of due diligence is
necessary before fish processing licenses are approved and what measure of private sector
accountability isrequired onceprocessng licensesareapproved. Equally importantto thisquestion
is the processing license management and regulatory process that is necessary to give real public
policy effect to this process without compromising the need to maintain a positive investment
climate.
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Without stable and long term employment it will be difficult to attract new workersto theindustry.
This has been a common theme raised in the Panel’s consultations and is of concern for many
processors. This difficulty in
attracting workers is further

compromised by an agingworkforce Age Distribuwtion of Fish Plant Workers
(See F| gure 34) Wh||e the @e Hawrfoundland and Lobrador, 1991 and 19499
distribution of processingworkersis 2,000

slightly younger than the working

population as a whole, challenges
associated with an ageing workforce
will have to be addressed. This will
include providing secure and
extended employment at attractive
income levels.

In summary, the Panel holds aview
the policy approach which has been
taken since the initial 1992
moratorium towardstheevolution of
afishery whichisdriven by viability Figure 3.6

imperatives, will shape a more

dynamic fishery. Theextent to which thiswill be achieved will, however, depend largely on stock
rebuilding and effective and harmonized fisheries management policiesfor both the harvesting and
processing sectors. Equally important is the need for government and industry to show real
leadership on quality enhancement measures and for industry to take a more collective and
consolidated approach to marketing.

Further industry and community adjustment is inevitable but this adjustment, if driven by solid
public policy objectives and acoordinated commitment by governments and industry, will enhance
the role which thefishing industry will play in the province' seconomy over the longer term. The
approach the province el ectsto take on the future management of thefish processing sector will have
an equally important bearing on whether or not aviable and self-sustaining industry will emerge and
hel p sustain ongoing diversification and strength within the Newfoundland and Labrador economy.
Thisinturnwill have asignificant impact on corporate concentration in the industry and the overall
gructure of the fishing industry.
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4.0

REGIONAL RESOURCE AVAILABILITY AND REGIONAL
RESOURCE PROCESSING CAPACITY LINKAGES

Figure4.1 showsthe changing patterninfish landingswithin the province by major speciesgrouping
(groundfish, pelagicsand shellfish) over the 1977-2000 period. A further breakdown of landed value
by species grouping for this same period is given in Figure 4.2 and the breakdown of total landings
by the inshore and offshore fleet

sectorsisgiveninFigure4.3. These
resource changes have had a major Fish Landings by Species Group
impact on the corporate structure of LTl e Lt s et iy

the Newfoundland and Labrador 00,000
fishery and the degree of corporate
concentrationwhichemergedintheir
wake.

The principal changes which are
evident in this data can be
summarized as follows;

@

(b)

(©)

(d)

mibdiob
S0, 000 |

HF dogi
Otowdloh

relative sability in overal
landings during most of the
decade following the
extension of fisheries
jurisdiction in 1977 with
groundfish being the
dominant contributor to the province' s fisheries sector during this period,;

Figure4.l

a dramatic decline in groundfish landings after the 1990 culminating in the northern cod
moratoriumin 1992 and subsequent moratoriain 1993inthe West Newfoundland (4RS 3Pn)
cod fishery and the South Coast (3PS) cod fishery aswell asfor key NAFO managed stocks
such as 3NO cod, 3LNO American plaice and 3LNO yellowtail flounder.

a dramatic decline in both the inshore and offshore landings resulting from the above
referenced moratoriatogether, inthe case of the Newfoundland and L abrador offshore sector,
with sharply reduced landings in overfished NAFO managed groundfish stocks on the
Southern Grand Banks;

acyclicd pattern of landings for pelagic speciesdriven for the most part, by variable market
opportunities for capelin in particular; and,
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(e a sharp increase in both the
volume and landed value of
shellfish species (crab and
shrimp) in the post-1992
period.

In more specific terms the total
volumeof groundfishlandingsinthe
province increased from 278,000
tonnesin 1977 to 383,000 tonnesin
1988 to a record low of 17,000
tonnesin 1995. The offshore sector
which accounted for amost 50
percent of total groundfish landings
inmost yearsshowed thesame sharp
downward collapse by the early
1990s as did the inshore sector. In
2000total groundfishlandingsinthe
province totalled 70,000 tonnes or

% hillions
§50m

Landed Value by Species Group

Hewfoundland and Labrader, 1977-2000
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Figure4.2

approximately 18 percent of 1988 levels.

The sharp decline in groundfish landings in the post-1988 period in both the inshore and offshore
sectors impacted severdy on the overall structure of the province s fishing industry. This severe

impact was manifested in adramatic
reduction in the number of
processing plants that could be
sustained after the groundfish
collapse as well as by a dramatic
reduction in the number of
individuals who could find
meaningful employment in the
processing sector of the industry.

By 1994 the number of individuals
employed in the processing sector
had declined sharply when compared
to employment leves achieved in
1988. In 1994 only 3,700 person
yearsof employment were generated
in the processing sector which
compareswith approximately 13,500
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personyearsin 1988. Thisnumber
increased to approximately 8,400 Fish Landings by Fleet Sector
person years in 1999 and declined M Ll sl Lalecedors;, H- 2, {bommes}

to approximately 6,400 in 2000 as
a result of quota reductions and —
ongoing mechanization in the | =®=°
processing sector. 400,000

00,000

SO0, 000

41 West/Southwest Coast

200,000

The Panel notesthe collapse of the | 1m0
West/Southwest (4RS+3Pn) cod
f|Sheryseverdy|mpacta'jtheWest mszs:msﬁmmmmmmwmmpﬁpﬁwmw(c;
Coast/Labrador Straits regional

economies and resulted in a near
total collapse of the region's ™
groundfish dependent processing Figure4.4

sector. Total landings for this

stock decreased sharply from 106,000 tonnesin 1983 to 44,000 tonnesin 1988 and subsequently to
amoratorium in 1994. The impact on the inshore harvesting sector was equally evident given this
sector’ sdependence on the 4RS+3Pn cod stock. The corporate structure of thisregional fishery was
dominated by twenty or more small community based plants operated by small, independent firms
together with anumber of larger plants operated by several regionally based corporate entities and
FPI.

Sou :DPe & OPO :Conipeod by Asheno Pard

The dominant role played by the 4RS+3Pn cod fishery in the West Coast regional economy
particularly inthe post-1977 period was complemented by other important sub-regional fisheriesfor
species such aslobster, herring, scallops, capelin and inshore 4R shrimp. Theinshorefishery inthe
region underwent considerabl e transformation from the early 1970s onwards with the evolution of
the mobile groundfish/shrimp fleet centered to a large degree along the Northwest Coast.
Nevertheless, the small boat sector under 35 feet in length continued to play asignificant rolein the
region’ sfishery aswastherol e played by the mobilepelagic seiner fleet centred primarily inthe Bay
of Idands.

Some eght years after the 1993 moratorium the quota for the 4RS+3Pn cod stock remains at
approximately 7,000 metric tonnes and most of theregion’s former groundfish processing plants
remain closed or are operating at asmall fraction of pre-moratoriumlevels. A largenumber of small
boat fishers have elected to participate in the federal licence buy-back program. The deve opment
of the inshore northern shrimp and the snow crab fishery has provided some opportunities for the
region’s harvesting and processing sectors over the past several years. However, like other
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groundfish dependent regions of the province, this regional fishery continues to experience a very
difficult period of adjustment.

4.2 South Coast

The industry structure along the province's South Coast in the post-Confederation period was
characterized by two distinct fleet/plant structures - the vertically integrated offshore sector which
evolved at a small number of strategic, year-round centres at Burgeo, Ramea, Harbour Breton,
Gaultois, Grand Bank, Fortune, Burin, Marystown and Trepassey. These plants were supplied
primarily by company owned trawlers as well as by the inshore fleet sectorsin season.

Theoffshorefleet sector, prior to 1977, primarily accessed groundfish stockson the Southern Grand
Banks, on St. Pierre Bank (3PS), in the Gulf of St. Lawrence and on the Scotian Shelf. Flatfish and
redfishwere theprincipa species processed at these plantswith cod being of relative importance as
well. By the early 1980s the offshore fleet sector was severdy impacted by sharp reductionsin
NAFO managed stocks on the Southern Grand Banks as aresult of severe foreign overfishing and
the sharp decline in the Gulf of St. Lawrence redfish stocks.

Northern cod provided some measure of raw materid supply to several of theseplantsover the 1978-
1990 period but by 1994 the region’s offshore groundfish fishery had virtually collapsed and has
shown little signs of recovery. There has been some recovery in the 3LNO yellowtail fishery, and
alimited participation in the partially recovered 3PS cod stock. Subsequently, offshore plants at
Marystown, Fortuneand Harbour Breton owned by FPI have operated only seasonally with offshore
surf clams sustaining Clearwater’s Grand Bank plant. Plants at Burgeo, Ramea and Gaultois
devel oped amajor dependence on offshore redfish and were severely impacted by stock declinesfor
thisspecies. Burgeo was further impacted by thetransfer of itsredfish quotato Canso, Nova Scotia
when Seafreez acquired these two plants from National Sea Products together with a portion of
National Sea's offshore groundfish allocations.

Theinshore fleet sector along the South Coast evolved primarily around the 3PS cod stock as well
as the inshore lobger fishery in Fortune and Placentia Bays in particular. Over the past five years
accessto snow crab has taken on increased importancein thisinshore regional fishery relativeto a
historical dependence on the 3PS cod stock which has shown some recovery since it was placed
under amoratoriumin 1993. However, the quotafor 3PS cod was reduced to 15,000 tonnesin 2001
from 20,000 tonnes in 2000 and 30,000 tonnes in 1999.

A number of new small, medium and larger size plants took on added importance in this regional
fishery after 1977 including plantsat Hermitage, St. Lawrence, Southern Harbour and Arnold’ sCove
with the latter being supplied by a combination of inshore and offshore landings. In an historical
context, the offshore plants referenced above dominated the South Coast regional economy with
upwards of 4,000 or more individuals employed on anear year round basis before the resource and
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financial circumstances of the early 1980s |ed to the restructuring of the deep seafishery. By 1984,
total employment in al plantsin the region totalled 6,000 people. At current harvest levels peak
seasonal employment in the region’s offshore groundfish sector has been reduced sharply to
approximately 1,000 individuals.

4.3 East/Northeast Coast

In the post-Confederation period the inshore groundfish fishery along the East/Northeast Coast of
the province accounted for upwards of 60 percent or more of all inshore groundfish landingsinthe
province and upwards of 60 percent or more of all inshore fishermen intheprovince. Similarlythis
region, by 1977, accounted for 64 percent of all groundfish capacity throughout the province. This
preponderance of fishermen, plant workers, landings and plant capacity reflected the region’s
adjacency to, and dependance on, one of the largest cod stocks in the North Atlantic. This stock
generated annual inshore landings of approximately 200,000 tonnes prior to itsinitial collapse over
the 1968-1974 period as a result of severe foreign overfishing before the extension of fisheries
jurisdiction in 1977.

The structure of the fishing industry along the East/Northeast Coast of the province in the post-
Confederation period was dominated by theinshore groundfish sector with adominant focuson cod.
Asthefresh frozen sector expanded several offshore trawl based groundfish operations emerged at
St. John’s, Fermeuse, Harbour Grace and Port Union/Catalinaall of which, except Fermeuse are no
longer operated as groundfish plants. It should be noted this region of the province, especialy the
Trinity/Conception area, also played adominant rolein the saltfish industry with major mechanical
drying facilities located at Fogo, Catalina, Carbonear, Brigus, Bay Roberts, Cupids and St. John's
before the collapse of the saltfish sector by the 1980s.

Asthe fresh frozen sector of the groundfish industry expanded in the post-Confederation period, a
number of strategic regional fresh fish processing plants emerged dong the East/Northeast Coast.
By 1974 the processing sector was dominated by the production of fresh frozen groundfish products
at relatively large plants located at St. Anthony, Englee, LaScie, Twillingate, Valleyfield, Fogo,
Bonavista, Port Union/Cataling, Old Perlican, Bay de Verde, Harbour Grace, Carbonear, Dildo, St.
John's, Witless Bay and Fermeuse. These geographically “strategic’ plants were located in close
proximity to inshore supplies of fish and their relative positions were enhanced in some measure
withtheimprovement in highway networksthat facilitated the ready movement of fish from satellite
fishery communitiesto these gtrategic plants, especidly during the peak summer fishery.

The optimism associated with the extension of fisheries jurisdiction in 1977, especialy that
surrounding the recovery prospects of the large northern (2J+3KL) cod stock, led to a rapid
expansion in the region’s processing capacity over the 1977-1980 period throughout the entire
East/Northeast Coast region. By 1981, when a general processing licencing “freeze” was
implemented by the province, the number of processing plants, particularly new fresh frozen plants,
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had increased and the processing capacity of older plantswasgreatly expanded. Thiswasdoneprior
to theimplementation of “redrictions’ on the expansion of freezing capacity. This expansion was
driven by anumber of older established firmsaswell as by an increasing number of new corporate

players.

Some diversification had occurred in the industry over this period in terms of shellfish and pelagic
species but thisregion’ s processing sector remai ned dominated by groundfish, with cod and, toafar
lesser extent Greenland halibut (turbot) being the key species fisheries. The expansion of the
region’ sfish processing sector was accompanied by a significant transformation in the structure of
theinshore harvesting fleet which saw, the expansion of the 35' - 65' inshore vessel sector dominated
by gillnet effort. However, in absolute numbers, the small boat sector (< 35") retained its dominant
presencein the harvesting sector particularly in termsof itsrolein theinshore codtrap fishery. The
expanded inshore fleet sector did bring about increased fishing effort outside the traditiona and
highly seasona inshore cod fishery. The largest percentage of groundfish landings continued to be
taken during the peak | ate spring-summer fishing period. Thisgaveriseto highly seasonal processing
capacity, quaity, marketing and employment challenges in theregion’ sfishery.

Themagjor structural challenge associated with thisregion’ sinshorefishery after therecovery of the
23+3KL cod stock inthe post-1975 period, wasthe generd inability of processing capacity to handle
peak inshore cod landings particularly in June and July. In this context, the expansion of the
processing sector throughout the region gave rise to increased competition for available landings
among those plants licensed for any given species. However, during peak landing periods the
volumeof groundfish available in most years often had aneutralising impact on competition for raw
material simply because most plants could readily access adequate volumes of raw material. This
contragts sharply with the rapid expansion of the region’s crab fishery in the post-1992 moratoria
period which has seen snow crab replace cod as the dominant regional fishery and where the
competition for reduced quotas over the past two years has increased sharply.

4.4 L abrador

From a resource perspective the Labrador resident fishery before 1977 was shaped primarily by
accessto 4RS+3Pn and 2+3K L cod and salmon and, in the case of the North Coast, Arctic char as
well. Turbot and crab landings took on added significance in the region’s fishery after this date as
did Icelandic scdlops in recent years in the Nain area. Since 1977, the region’s fishery has been
positively impacted by access to offshore shrimp licenses which has provided the mechanism to
support a much stronger regiondly based processing structure. The Labrador Fishermen’s Union
Shrimp Company (LFUSC) and the Torngat Fish Producers Co-operative have adominant presence
in the Labrador fishery. The deve opment of the inshore northern shrimp fishery over the past four
years has also seen an expanded presence by Labrador residents in this fishery.

The island based processing sector presence in Labrador declined sharply with the decline of the
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saltfish sector but several island companies have a presence in the region’s crab fishery with plants
at St. Lewisand Black Tickle. In 2001 theLFUSC, inajoint venturewith the Barry Group, opened
astate of the art shrimp processing facility at Charlottetown. The Innu Nation in conjunction with
several island based fishing companies established Katsheshuk Fisheries Ltd. in 2000 to access an
offshore shrimp alocation given that year. The LFUSC continues to operate its consolidated
groundfish plant at L’ Anse au Loup together with crab processing plants at Mary’s Harbour and
Cartwright with Torngat operating amulti-species crab/groundfish plant at Makkovik and freezing
plants for char, scallops and turbot at Nain and Hopedale, respectively. In the Labrador Straits
accessto 4RS+3Pn cod has been severely impacted by very low quotalevelsfor this stock since the
stock was placed under moratorium in 1993.

In a fisheries devd opment context and notwithstanding the collapse of the 2GH and 23+3K L cod
stocks, the Labrador fishery has undergone considerable transition and growth over the past 10-15
years both in terms of the level of onshore processing, species diversification, and capacity levels
in both the harvesting and processing sectors. These devel opments have been supported by specific
fisheries policy measures of both levels of government which have seen Labrador communities
deriveincreased benefitsfrom resourcesavailablein adjacent waters. For example, offshore shrimp
royalties have been instrumental in devel oping inshore processing for the LFUSC and Torngat Fish
Producers Co-op. The Native Land Claims initiatives provide a further public policy context in
which fisheries resource access and management issues will be addressed.

Map 1 summarizes the changes in the volume of regional fish landings over the 1977-2000 period.
Clearly, the sharp reduction in overall groundfish landingsin every region of the province over this
period gave rise to unprecedented structural adjustments throughout all sectors of the fishing
industry. It also gave rise to a corporate structure with aprincipa focus on shellfish devel opment
opportunities, especially for snow crab. Crab landings ranged from 7,000 to 16,000 tonnes over the
1978-1992 period but increased sharply to 38,000 tonnes by 1996 and to approximately 69,000
tonnesin 1999. By thisdate crab represented some 45 percent of theindustry’ soverall landed value
and approximately 40 percent of the industry’ s production value. This development shaped much
of the competitive dynamics within the industry in the post-1992 moratoria period and also fuelled
debate over major public policy issues relative to licensing and corporate concentration in the
processing sector of thefishery. Similarly, developmentsin theinshore northernshrimpfishery over
the 1997-2001 period have al so further shaped the corporate and competitive dynamicsat play inthe
industry generdly.
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Map1
Landings in Each Planning Region
Newfoundland and Labrador,
1977, 1991, 2000
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50 MANAGING THE FISH PROCESSING SECTOR

Asnoted in previous chapters, one of the most significant structural changesin the fishing industry
in the post-Confederation period was the dramatic decline of the labour intensive saltcod industry
and transformation to an industrial fresh frozen multi-speciesfishery. Thisrapid transformation in
theindustry led to the expansion of the capital-intensiveverticaly integrated deep seatrawler sector
and considerabletransformation inthe composition of theinshorefleet sector under 65 feet inlength.
Thesedevelopmentsled, by 1977, to the emergence of afish processng sector dominated by asmall
number of firmsin the offshore sector with someinshore linkages, and the emergence of aninshore
processing sector dominated by an increasing number of small and medium sized firms, some of
which had ahistory asfamily based operationsin the declining sdtfish industry.

51 Structural and Regulatory Consderations

Several observations can be drawn from the evolution of the fish processing sector structurein the
post-Confederation period and more specifically over the 1977-1991 period. Firstly, government
assistance, initially by way of direct and indirect loans, and | ateral ly through loan guarantees, hel ped
shapethevery sructureof theindustry. Thelargefederd/provincia government commitment tothe
restructuring of the deep sea sector in 1984 and the myriad of loan guarantees during the 1980s are
best illustrative of thisintervention. A second observation that can be drawn when assessing this
level of financial intervention, isthat the province and communities alike have been most reluctant
to see processing plants remain closed even when the evidence spoke to high levels of overcapacity
in the industry.

Thirdly, the province' s fish processing sector, particularly the groundfish sector, has experienced
major challenges over the years at sustaining consistent profitability. A fourth observation that can
be made is the industry’s very structure gave rise to an industry focussed primarily around the
volume production of lower value fish products with little overall commitment to consolidated
marketing and quality enhancement measures. A fifth conclusion that can be drawn is the highly
capitalized deep offshore groundfish sector, in the past, experienced considerable challenges in
sustaining high debt levels and consistent profitability levels.

The rapid transformation of the processing sector and the fishing industry generally from a fresh
frozen groundfish dominated industry prior to 1992 to an industry now dominated by shellfish,
particularly crab and shrimp, has brought additiona challenges. The industry’ s dependence on
shellfishin the absence of any sgnificant growth in virtually al key groundfish stocks, brings afar
greater measure of resource uncertainty from year to year than that which generally held for most
groundfish species over the 1977-1991

Thistransition has al so seen the emergence of aprocessing sector inwhich fewer firmsnow account
for amuch larger percentage of the industry’ stotal output. Thislevel of corporate concentration,
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especidly in the shellfish sector, has emerged through corporate growth and acquisitionswithin the
processing sector regulatory framework in the post-1975 period. Thisisdiscussed in moredetail in
Chapter 8. It can be concluded, however, theimpact of the groundfish collapse on the processing
sector of theindustry has been far more severe and longer lasting then earlier anticipated. From this
perspective, shellfish alone cannot sustain capacity levels within the processing sector and with
continued uncertainty over the recovery prospects for key groundfish stocks, the industry will face
further adjustment over the foreseeablefuture.

5.2 Policy Consider ations/Appr oaches

The Newfoundland Fish Inspection Act of 1954 made provision for the licencing of fish processing
plantsand its regulations al so covered the buying of fish throughout the provinceand its subsequent
processing. The 1954 Act also made provision for regional processing considerations. However,
the Province choose not to exercise itslegidlative jurisdiction over the fish processing sector until
1975 at which time processing/buying licenses were issued on arequest basis. In 1979, aform of
limited entry was introduced and, with some policy adjustments in the intervening years, accessto
the fish processing sector has been restricted to the present. Capacity increased quickly after the
1977 extension of fisheries jurisdiction to a degree that required the implementation of a general
freeze on new licences and plant capacity expansion in 1981. With some policy exceptions, this
limited entry approach was continued without mgor modification until March, 1997 at which time
the present core/non-core processing licensing regime was implemented.

The province's 1978 White Paper on Strategies and Programs for Fisheries Devel opment
stated that “ Gover nment must createthe climatefor private sector investment to ensurethefollowing
appropriate processing sector objectives are realized:

) the development of an appropriate regional balance between processing and
harvesting capacity consistent with social and economic considerations;

i) the development of a competitive processing sector which will enhance the
acceptance of the province s fish exports in various export markets;

iil)  the reduction, insofar as harvesting strategies permit, of the seasonality and
underutilisation of plant capacity;

1Y) the promotion of realistic levels of processing activity to ensure that maximum
product values and maximum levels of employment are generated by any given
volume of fish landings, and,

V) the provision of sufficient support infrastructure to facilitate the holding and
distribution of fish landings and fish products, particularly during “peak’
production periods.”

As noted above, the limited entry processing licence regime first implemented in 1979, restricted
access to the industry by individual species and was followed in 1981 by a freeze on principal
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species licences and a restriction, without prior gpprova, on increases in plant freezing capacity.
The number of all category fish plants (freezing, salting, pickling) increased from 95in 1975to 169
in 1980 with little formality associated with the financial assessment of individual licence requests.
An additional 60 or more plants in various categories were issued licences over the 1980-1990
period, however, most of these additional plantswererelatively small community based operations.
Nevertheless, seasonality in the processing sector continued with raw material supply being
increasingly challenging outside the peak inshore fishing period for groundfish.

The processng sector structurein 1977 was comprised of adiverse mix of plantswith fresh frozen
groundfish fillets and blocks accounting for approximately 70 percent of the industry’s production
value which totalled $252 million. In 1977, there were 150 licensed plants of which only 51 had
freezing capacity, including 12 offshore plants which accounted for 40-50 percent of theindustry’s
total production. The other 99 licensed plants only accounted for approximately 20 percent of the
industry’ stotal export valuewith an emphasison freshfillet production for other freezing plants, and
salted and pickled production, mainly saltcod and pi ckled herring. At thistimethecrabindustry was
essentidly based around canning and the production of meat with the processing sector confined to
plantsat St. Anthony, Little Bay Islands, Valleyfield, Bonavista, Bay deVerde, Hant’ sHarbour, and
Bareneed/Port de Grave.

The rapid increase in processing capacity over the 1977-1980 period gave rise to policy concerns
withinthe provincial government asreflectedinits October, 1980 planning document Managing All
Our Resources. Threespecifictargets were identified at the time to enhance the competitiveness of
the processing industry:

1) “ to encourage a balance within the processing industry such that an atmospher e of
healthy commercial rivalry exists among individual firms;

i) to achieve a position wher eby the Province’ sfish products are competitive on world
markets; and,

iii)  theimplementation of a plan for either the sale or long-term lease of gover nment-
owned processing facilities to the private sector” ... (given that such facilities are
leased a fees that bear no resemblance to true market costs).

This planning document stated that the first target would be achieved through Government’s
program of licensing fish processing establishments and, in awarding processing licences
cognizance would be taken of appropriate regional levels of processing capacity. It further stated
that:

“ The objective is to prevent excessive processing capacity, which would endanger
the commercial viability of all firms, while ensuring that enough capacity existsto
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provide healthy competition among fish buyersand processors. Thelicensing policy
will attempt to avoid regional monopolies or oligopolies among fish buyers and
processors either through interlocking company relationships or through the
presence of an insufficient number of operatorsin a particular region.”

The regulation of the fish processing sector following the implementation of a limited entry
processing regimewas not without itspublic policy challenges. 1t becameincreasingly difficult for
government to address structural issues relative to seasonality, quality, and an emphasis on lower
value production primarily because employment generation pressures drove much of theindustry’s
expansion during this period. (A measureof adminigrative control did exist in theimplementation
of the processing licence policy in effect at the time, including the establishment of an externa
Licence AppealsCommitteein 1979.) However, the pressure for new licences, new plant capacity,
and increased plant freezing capacity did not end with the measures to limit processing capacity
following theinitial general freeze on additional licencesin 1981.

During the late 1970s the female capelin fishery based on new market opportunities in Japan and
driven by much the same pressure for additional capacity took its course as well. Depending on
market opportunitiesin any given year, arelatively low cgpital investment in blast freezing cepacity
could generate very attractive operating margins. Indeed, for some firms, capelin proved to bring
higher marginsthan groundfish. From this perspective the pressure for new plant capacity and new
processing licences was driven largely by forces of opportunity. Each firm in the industry or new
firms seeking access, with full community support, made representation for access even though
existing industry-wide cgpacity was only being utilized at less then 40-50 percent of avalable
capacity and then only in awdl-defined summer fishing period.

The province's Roya Commission to Inquire into the Inshore Fishery (1981) in its report to
government addressed the expansion occurring in the industry quite bluntly. It stated:

“With regard to the distribution of processing facilities, the
Commission suggests that a rural economy rooted in numerous
separatecommunitiesand existing continual political pressurestends
to produce industrial fragmentation and many small processing
plants. Communitieswhichland fish and haveno processing facilities
pressfor afeeder plant. Those communitieswhich havefeeder plants
frequently attempt to keep mor e of the processing by installing freezer
capacity. Local pressures together with generous grant, loan and
[plant] lease policies by government tend to accentuate the
fragmentation which geography introduces and consequently
increase the number of processing facilities. The effect of such
fragmentation isto produce a situation wher e the systems necessary
to control processing can be developed only through cooperative
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effort which in turn is made more difficult by the conditions which
make it necessary.”

The 1981 Royal Commission Report, together with the financial difficultiesin theearly 1980s, led
to the restructuring of the offshore sector of the industry in 1984. This provided only a marginal
measure of discipline in the groundfish capacity expansion in particular throughout the 1980s. By
1987 it had become even more evident the processing licensing regime had not achieved public
policy objectives established for the fish processing sector. An exhaustive review of processing
licensing policiesundertaken for the province by an independent consultant in 1987 (theLink Study)
concluded that:

“ Degpite the freeze on the issuance of new licences for groundfish
and all other main speciesin[1981] it isclear that between 1981 and
1986, a growth in capacity, mainly through plant expansions, has
continued to occur thereby putting into doubt the effectiveness of the
licensing systemin controlling capacity.”

The Link Study pointed to the province's public policy objectives for its licensing policy and
observed that these objectivescovered “ such abroad range of social and economic policy objectives
that conflictsandinconsistenciesarenot uncommon. The Study recommended thefollowing ranked
set of objectives guide the management of the processing sector:

1) “to develop a viable, internationally competitive processing sector;
i) to optimize [not maximize] employment generating opportunities, and,
i)  to achieve maximum utilization of the available fish resource.”

In putting forward a number of options, for a range of licensing regimes, the Link Study
recommended the continuation of alimited entry regime. Under thisoption an overall ceillingwould
be placed on processing capacity and new entrants/expansions would only be permitted on a
replacement basisand government financial assi stancewould not be provided to support any growth
in capacity. Therecommendations of the Link Study were not formally implemented by government
but subsequent to this study the province took a more disciplined approach to the granting of loan
guaranteesto thefish processing sector on which therewere $26.8 millionin loan guarantee defaults
over the 1980-1994 period.

Itisclearly evident the policy objectivesestablished by government for the processing sector and the
fishing industry generally over the 1977-1992 period did not lead to the evolution of a viable and
self-sustaining industry structure prior to the collapse of the inshore groundfish sector in the early
1990s. Entry into the capital intensive offshore fishery was far more difficult. The introduction of
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Enterprise Allocationsinto the offshore fishery in 1982, increased foreign overfishing of stockson
which this sector depended, and the restructuring of the deep sea sector in 1983 led to a major
transformation of this sector over the 1981-1992 period. The capacity realignment which occurred
in both the offshore harvesting and processing sectors was not so much a result of the licensing
framework. It was the result of unprecedented levels of overcapacity arising from structural
adjustment related to the virtual erosion of this sector’s offshore raw material supply.

53 M anaging the Processing Sector in the Post-M oratorium Period

In short, the challenges associated with the management of the processing sector in the post 1992
moratorium period, were driven by the very survival of individual corporate entities and those
communities with strong linkages to the fishing industry and the processing sector itself.
Immediately after the initial 2+3KL cod moratorium industry took a view government(s) should
pro-actively remove processing capacity with direct or indirect financial measures. However, this
approach was not accepted by the province primarily because it would be difficult politicaly for it
to participatein aformal process that would essentially determine which plants remained open and
which plants were to be closed permanently.

Since the moratorium, capacity utilization in the groundfish sector of the industry declined to less
than 10 percent of effective available capacity. The inshore groundfish processing sector, for the
most part, has remained largdy inactive with the exception of those plants that avall of limited
landings related to 3PS cod, 4RS+3Pn cod, 21+3KL cod and severa other groundfish species
including Greenland halibut. Several, including the Arnold’ sCove plant, have continued to source
frozen groundfish from offshoreareassuch asthe Barent’ s Seahowever raw material costsmakethis
activity marginal at best. For the remaining offshore based plants at Marystown, Harbour Breton,
and Fortune, seasonal activity is being primarily sustained through a combination of inshore and
offshore landings from 3PS cod, 3LNO ydlowtail flounder and Unit 2 (South Coast) redfish. The
preoccupation of many fishery-dependent communities is now focused around fish plant retention
notwithstanding the groundfish resources which led to their establishment remain at less than 20
percent of pre-moratorium levels nearly a full decade after the initial 1992 cod moratorium.
Moreover, thisuncertainty iscompounded by the stark reality that the scientific community cangive
no rea assurance of the extent and time frame for further stock recovery.

Following its decision in the early 1990s not to implement a proactive financial program of
processing capacity realignment, the province requested the Fishing Industry Renewal Board to
report on policy measuresto facilitate capacity realignment in the processng sector. The Board, in
its August, 1996 report, recommended the continuation of alimited entry policy for the processing
sector. Its principal recommendation, which government implemented, was the development of a
licensing regime based around core and non-core plant concepts. Plants that could demonstrate
having processed, on average, 1,000 tonnes of groundfish over the 1988-1991 period, were
designated core and weredigibleto processall fish species, except 4R shrimp and crab, whichwere
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restricted licencesin 1996. Plantsthat did not meet core statuswere classified as non-core and were
restricted to the complement of licences which they held in 1996. It also recommended no new
snow crab licences be issued until such time as groundfish stocks had recovered but this
recommendation was not accepted by government.

This new licensing framework permitted non-core plants to be combined to achieve core status
provided plant consolidation occurred in the process. I1n addition, corelicences could betransferred
to non-core plant locations through atransparent public notification process. The new framework
also provided for regional balance considerations in that licence transfers could be made between
regions under certain conditions. It was generally recognized at the time that any significant
realignment of capacity under this framework would occur over an extended time frame.

This framework, which remains in place, has resulted in a small measure of groundfish plant
consolidation but processing capacity levels on both a province-wide and regional basisfar exceed
thelimited volume of fish landingsinthegroundfish sector inparticular. Over the 1992-2001 period
the number of active licensed primary plants has declined sharply to approximately 124 in 2001,
including crab, shrimp and pelagic plants. However, most of the inactive plants remain. A 1992
Peat Marwick Study had concluded that asmany as 50 percent of processng companieswould likely
go bankrupt in the wake of the groundfish collgpse. Indeed, few bankruptcies occurred, largely
because of relatively low debt levelsin many of the small and medium sized independent firmsin
theindustry. For thosewith accessto crab their overall financid position improved in the wake of
the moratorium largely because of quota increases and changing market dynamics.

54 Managing the Crab Processing Sector

In relative terms, the management of the crab processing sector under the limited entry licensing
regimeimplemented in 1979 met with agreater measure of stability then did the management of the
groundfish sector. The crab resource at thetime sustained relatively low annual catchesthat ranged
from 3,900 tonnesin 1977 to 13,500 tonnesin 1982 and to 9,600 tonnesin 1988. However, annual
guotasincreased significantly after 1992, and it wasthisincreased level of catch that wasthe primary
basisfor the increase in the number of crab processing licences over the 1996-97 period. Thefirst
three new licences issued on the island after 1983 were issued in 1996 primarily to give regional
effectinthedistribution of crab processing growth sincevirtually all the capacity had evolved dong
theeast/northeast coast andin Labrador. By 1997, therewere 22 crab processing licencesthroughout
the province held by 14 companies.

The development of the crab industry had its origins with P. Janes and Sons of Hant’ s Harbour in
1967. By 1979 and, in the absence of any restricted entry processing licensing regime, the industry
was confined to asmall number of companiesincluding Fishery Products (St. Anthony), S. J. Jones
& Sons (Little Bay Islands), Beothic Fisheries Limited (Valleyfield), Bonavista Cold Storage Ltd.
(Bonavista), P. Janes and Sons (Hant’s Harbour/Jackson’s Arm), Quinlan Brothers Ltd. (Bay de
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Verde), and Jason Enterprises Ltd. (Bareneed), and Moorfish Ltd. (Port de Grave). Over the 1977-
1981 period theindustry expanded further at different locations al ong the east/northeast coast where
most of the identified crab resource was located.

By 1983, the total number of licensed crab plants had increased to 16 with several new plants
approved over the1977-1981 period. Additional licenceswereissued after the1981 licencefreeze
to Fogo Co-op on the basis of new harvesting licencesissued to its members by federal fisheriesand
to plants at Cartwright, St. Lewis and Mary’s Harbour in Labrador on the basis of regiona crab
resource development opportunities. A new licence was aso issued in 1982 to facilitate the
reactivation of the Witless Bay plant under a new operator.

The development of this industry, based primarily on canned crab and combination meat/salad
production in the first decade or more of its development, was not without its challenges, both
market and resourcerelated. Indeed, an impasse over crab priceslinked to depressed marketsin the
spring of 1981 led to the establishment of the 1981 Royal Commission referenced above. Market
challenges also led to periodic price support requests to the Fisheries Prices Support Board by
processors in Newfoundland and Labrador and the Maritimes during this period as well. In 1976,
for example, the province paid a 2 cents per pound subsidy to get the crab fishery underway as a
result of depressed market conditions.

In the late 1980s, the crab resource in Newfoundland and L abrador waters, particularly in 3K north
of Cape Freels, declined at which time a number of licences along the northeast coast became
inactive and were transferred to other locations. Notwithstanding, requests for new crab licences
continued but with several exceptions, primarily Fogo and Coastal Labrador, the number of crab
processing licences remained stable throughout the 1980s and no new licences were issued until
1996 when three additional licenceswereissued at St. Lawrence, Burgeo and Benoit’ sCove. During
thisperiod anumber of inactive licences were reactivated and anumber of licencesweretransferred
to new locations. In the late 1980s and into the 1990s, a number of new players expanded their
presence in the crab fishery through the acquisition of existing licensed crab processors. For
example, the Barry Group acquired ownership of the Trouty Seafoods crab operation at Trouty and
the crab operation of WitlessBay previoudy owned by Shawmut FisheriesLimited. Daley Brothers
Limited acquired separate crab operations at Bareneed and Port de Grave previously owned by
Argosy Seafoods and Moorfish, respectively.

Following theinitial 1992 northern cod moratorium, and subsequent moratoriain 1993 in the 3PS
and 4RS+3Pn cod stocks, additional pressure arose to open up the crab fishery to offset the
groundfish collapse in the inshore sector. There was a general measure of concern, however, that
this could lead to arepeat of what occurred in the groundfish sector. Moreover, there was a far
measure of scientific uncertainty over its ability to predict the likely catch levels from year to year.
Consequently, a policy decision was taken by the province not to increase the number of licences
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albeit quota levels continued to increase. The total allowable catch for all regions increased from
12,000 tonnesin 1990 to 29,000 tonnes by 1995.

In early 1995 the Fishing Industry Renewal Board undertook areview of the fish processing sector
for the province. Inits August 1996 Report it put forward a number of options relative to the crab
processing sector including the option of issuing crab processing licencesto those “strategic” plants
which had along history in thefishery. However, initsfinal report the Board recommended against
theissuanceof any additiona crab licences until such timeasthe groundfish stocksrecovered. This
recommendation reflected aconcern of theBoard that crab al one could not addressthe consequences
of the groundfish collapse.

Threeadditional crab licenceswereissued early in the spring of 1996 by the province and adecision
on any additional licenceswas held until thereport of the Fishing Industry Renewal Board wasfully
discussed with all sectorsof theindustry. Thesediscussionswereheld over thelatefall of 1996 and
early winter of 1997 with the processing sector taking opposing views on the Report’s
recommendations. Most small independent operators continued to oppose a limited entry system
and rejected outright the core/non-core concept. However, most of the medium and larger firms
supported limited entry and were generally supportive of the core/non-core proposal. On theissue
of additional crablicences, thosewith licencesgenerally opposed any new entrantsand those without
crab processing licences pressed for the granting of additional licences.

Thecore/non-corelicensingframework wasannounced by the Minister of Fisheriesand Aquaculture
on March 31, 1997 followingwhich acall for crab licence proposalswas invited from core licence
holders. The decision to review such proposals was made less difficult for Government since the
1997 crab management plan made provision for afurther increase in crab quotas which by now had
increased from 14,500 tonnesin 1992 to 44,500 tonnesin 1997. In 1997, fourteen additional crab
licences were approved which increased the number of approved crab processing licences to 37
exclusive of several conditional licences for value-added production which were issued in
2000/2001. A new licence was approved for Black Tickle in 2000 as well. All but 6 of the 38
approved licences were active in 2001 by which time the overdl crab quota, which peaked at
approximately 69,000 tonnes (including expl oratory guotas) in 1999, had decreased to approximately
54,000 tonnes. Two licencesissued in 1997 were subsequently cancelled because they did not meet
activation requirements.

The Panel notes that the changing market dynamics of the crab fishery over the past five or more
years have been driven largdy by the opportunity to supply sections to the U.S. market. This,
together with limited market opportunities for meat production and other product forms at prices
competitive with the section markets, has reduced employment opportunitiesin the industry. From
this perspective, the licensing policy framework has provided the flexibility for the industry to
respond to changing market opportunities. This in turn, has enabled the crab harvesting sector to
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share the benefits of these new opportunities under the final offer sdection price negotiation
framework.

The evolution of the snow crab industry and the processing licensing framework under which it
expanded in the post-1979 period clearly highlights the challenges associated with finding the
appropriate balance between public policy objectives and industry viability imperatives. The
corporae dynamics at play in the crab industry, especialy as they relate to issues of corporate
concentration and corporate accountability are addressed in Chapter 8 of this report. In many
respectsthere are also smilaritieswith the evol ution and expansion of the shrimp processing sector.

5.5.  Managingthelnshore Shrimp Processing Sector

Theinshore shrimp fishery inthis province had its originsin the late 1960s to early 1970s along the
province’ s northwest coast and was based around arelatively smdl shrimp resource in the northern
Esquimen Channel. Fishery ProductsL td. devel oped amulti-speciesgroundfish/shrimp plant at Port
aux Choix around this period and together with its successor company Fishery Products
Internationd, became the only player in thisregional shrimp fishery and it was supplied by inshore
vessels. Inthe early 1980s, asecond smaller plant was erected at Anchor Point by Conpak Seafoods
Ltd. Tota landingsin thisregional fishery generaly fluctuated in the 1,500 - 4,600 tonne range for
most of this period.

Following the implementation of the restricted entry processng licence framework in 1979, access
to this 4R shrimp fishery was restricted to these two plants and this policy measure for 4R shrimp
remained in placeuntil 1999 & which timetemporary accesswas given to new 4R shrimp to shrimp
plants at Black Duck Cove and St. Anthony. These had been congructed in 1998 to capitalize on
the new northern shrimp fishery off the northeast coast and Labrador. This limited access was
granted thesetwo plantsas part of apilot project for plant production quotas inthe northern shrimp
fishery. This quota system was implemented by the province in (1999) but not officially enforced
because of concerns by shrimp fishermen represented by the Fish, Food and Allied Workers Union
(FFAWU). The union was concerned the quota system would result in less competition for raw
materid, thereby potentially impacting on raw material prices. The restricted entry policy for 4R
shrimpisbestillustrativeof government’ spolicy to match regiond processing capacity withregional
resource availability in the post-1979 limited entry period.

Subsequent to the 1994 4RS+3Pn (Gulf) cod moratorium, FPI embarked on amajor modernization
of its Port aux Choix plant to astate of the art cooked and peeled shrimp operation. Before making
amajor capital investment in this plant, FPI sought an assurance of the province that the restricted
access policy for 4R shrimp would remain in place. Government responded by giving full support
to this expansion and by indicating it did not envisage any circumstances which would lead to a
change in the restricted entry policy in question. The development opportunity in the inshore
northern fishery had not materialized at this time and it was only after the rapid expansion of this
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fishery after 1997 that the policy for 4R shrimp conflicted with developments on the Great Northern
Peninsulain particular relative to the inshore northern shrimp fishery. Accessto 4R shrimp and the
vessels participating in this fishery would prove critical in the strategic positioning of the St.
Anthony and Black Duck Cove shrimp plants in the northern shrimp fishery.

The rapid expansion of the inshore northern shrimp fishery after 1997 coincided with the
implementation of the province's core/non-core fish processing licensing framework which was
announced on March 31, 1997. Under thispolicy all core plants in the province would be eligible
to processshrimp fromthisnew fishery. By 1998, anumber of groundfish plants had been converted
to cooked and peeled shrimp operations and plans were in progress for several new plants. This
expansion was primarily driven by firmswith amajor presencein the crab industry including Daley
Brothers, Quinlan Brothers, the Barry Group, Fishery Products | nternational, the Fogo Co-operative,
the Penney/Janes/Breakwater Group, and the Labrador Fishermen’s Union Shrimp Company. The
Black Duck Cove shrimp plant was initially operated by James Doyle & Son and the St. Anthony
plant is operated by St. Anthony Seafoods Limited Partnership, a consortium including Clearwater
Fine Foods, S. Anthony Basin Resources Inc. and an Icelandic partner. As of 2001, ten shrimp
processing plants had been constructed, exclusive of Port aux Choix and Anchor Point. These plants
are located at Charlottetown (Labrador), St. Anthony, Black Duck Cove, Jackson’s Arm, Fogo
Island, Port Union/Catalina, Clarenville, St. Joseph’s, Bay de Verde and Old Perlican. Several other
plants, including Fogo, aso involved joint ventures with either Danish (Royal Greenland) or
Icdandic interests.

It soon became evident by 1998 that the processing sector associated with the new northern inshore
shrimp fishery would likely become overcapitalized in short order as did the harvesting sector
participating in this fishery. Upwards of $140 million has been invested in plant and harvesting
capacity over the 1997-2001 period, with most of this commitment having been made by April,
1999. At this time industry participants agreed it was prudent for government to freeze further
expansion. Inretrospect it can beconcluded that both governmentsand industry underestimated the
developmental chalenges associated with this new large volume, capitd intensive industry.
“Growing” the market for cold water shrimp, especially inthe U.S. where there is no real market
differential between warm and cold water shrimp has proved particularly challenging. Moreover,
the tariff barriersin the EU, the principal market for cooked and peeled cold water shrimp, further
hindered market devel opment and market expansion asthe quotaavailableto theinshore sector from
theinshore northern shrimp fishery increased from 10,000 tonnesin 1997 to 44,000 tonnesin 2001.

It is noted this rapid expansion within the inshore northern shrimp fishery was driven by private
sector investment. It is also noted the investment decisions in this fishery, especially by crab
procesors, were aso linked to the necessity to protect their raw material supply of crab since many
of the fishermen participating in the shrimp fishery are ad so participants in the snow crab fishery.
The cross corporation linkagesbetween the shrimp and snow crab fisheriesbecameamajor dynamic
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both in termsof corporate concentration in theindustry generally and corporate concentration in the
shellfish processing sector.

5.6 Restricted Entry in the Fish Processing Sector

The Panel notes the processing licensing policy now in place flowed from a policy framework for
fish processng developed in 1996 by the Fishing Industry Renewal Board a the request of the
Government of Newfoundland and L abrador. Thisrestricted entry framework, with someadjustment,
was implemented by the Government of Newfoundland and Labrador in April, 1997.

On the basis of the Panel’ s deliberationsit is evident there remains a strong measure of support for
the continuation of a restricted entry processing licensing policy albeit some hold the view the
industry should be totally deregulated. From this perspective the Panel shares the position put
forward by the Renewal Board in its 1996 Report that: “ ...a totally unregulated, unlicensed
processing sector would seriously under minewhat have beenidentified by the Boar d asthetwo most
critical objectives of public policy in the processing sector:

. To achieve a stable, self-sustaining and competitive industry with minimal
requirement for public sector support; and

. To facilitate a balance between resource availability and industry [processing]
capacity on aregional basis.”

It is evident there continues to be severe overcapecity in the processing sector of the industry
particularly in the groundfish sector. Thiswas generated by over-expansion of the processing sector
after the 1977 extension of fisheries jurisdiction and compounded by sharp groundfish resource
declines over the post-1992 moratorium period. This, together with the unprecedented level of
employment adjustment, gaveriseto highly seasond employment leve sthroughout the processing
sector. There is no compelling public policy imperative to approve any capacity expansion in the
context of corporate concentration concerns. How government approaches concernsover any inter-
corporate, interlocking behaviour raises adifferent public policy issue especially in the context of
corporae accountability relative to the spirit of the province's Fish Inspection Act and the fish
processing licensing framework encompassed by the Act.

57 Strategic Plants and Their Rolein Regional Economic Deve opment

The Panel finds itself obligated to pass comment on the relationship between regional economic
development in rural regions of the provinceand the rolewhich strategic “regional” plants can play
in achieving this solid public policy objective, both in a fisheries development and regional
economic development context. For many regions of the province regiona economic development
Is synonymous with regional fisheries development and the two cannot be separated.
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This Report (especially Chapters 1V and VI) provides a concise overview of how resource
opportunities and private sector investment together with government regulatory measures shaped
the very structure of the Newfoundland and Labrador fishing industry in the post-Confederation
period. Itisclearly evident from thisoverview the evolution of the fresh frozen sector was strongly
linked, both geographically and strategically in relation to resource availability, to a number of
“strategic” communities throughout the province. Thisoverview also showsthat asthefresh frozen
sector expanded a number of key “strategic” plants emerged in every region of the province before
the proliferation in the number of plants and industry over-capacity in the post-1977 period.

Oneoverriding conclusion that can be drawn from the post-1977 expansionary periodinthefishery
isthis expanson effectively eroded the role which the “strategic” plants played in the industry and
their regional economies especially those inshore strategic plants such as St. Anthony, Englee, La
Scie and Twillingate. These plants were built to handle large volumes of inshore cod from the
inshore fishery and depended on inshore landings from communities throughout their respective
regions to sustain their operations.

The increase in the number of processing licences was driven largely by community pressures to
include a plant in virtually every community where there was any volume of landings. The raw
material available to the larger “strategic” regional plants was squeezed in the process. As
competition for the available raw material increased at the regional level, the larger “strategic”
regional plants with a far greater capital cost structure than atypical smdl or medium size plant,
becameless and less viable, and hence, their rolein the regional economieswasundermined. This
model may not account for every factor which gave riseto the dedine of certain “strategic” plants,
however, it does highlight the need for prudent public policy approaches to regional economic
development and fisheries devel opment.

Itisclearly evident thevolume of raw material now available cannot come close to meeting the raw
material needs of plantsin the inshore and offshore sector or even the needs of every strategic plant
intheindustry. The Pand suggests, however, that Government should increasingly co-ordinate its
fisheries devel opment policy with its regional economic development policy especidly in terms of
advancing the role which “strategic” regional centres can play in anchoring regional economic
development and sabilizing regional economies. This, in a fisheries development and a fish
processing sector licensing context, will requireastrong measure of public policy discipline. A clear
policy is needed on how government proposes to strengthen the role which strategic plants, both
inshore and offshore, play in the province’ s economy as awhole and in specific regional economies
throughout the province as resource circumstances change.

58 Corporate Accountability

The privilege of holding a fish processing licence issued under the province's Fish Inspection Act
brings a broad degree of corporate sector accountability to the spirit of the public policy objectives
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which guide the processing sector. Also inherent in the holding of afish processing licence isthe
need for astrong corporate sensitivity to the community in which thelicenceholder operatesaswell
as to the employees of any given plant operation and its relationship with fish harvesters. In the
absence of such a corporate philosophy the fish processing licence is taken for granted and the
ambivalence which is associated with having the privilege of holding afish processing licence all
too often gives way to atotal insensitivity to the regulatory process which gave rise to the issuance
of the processing licence in the first instance.

The Panel holdsthe view this attitude can often undermine the corporate commitment of processors
to the obligations that are linked to a fish processing licence. All too often in the absence of a
corporate commitment to quality enhancement, for example, the energy is directed towards
undermining the very regulatory processthat gave riseto its necessity in thefirst instance. In some
respects this also reflects afailing of the regulatory process itself.

Notwithstanding the continued critical role which the fishing industry plays in the province's
economy, thereiswidespread public ambivalencetowardstheindustry. Thisambivalencegivesrise
toageneral perceptiontheindustryis*“different” from other resource sectorswhich, inpart, probably
reflects a perception that broad social policy considerations alone guide the management of the
industry generally and the processingsector inparticular. ThePanel believesthat industry leadership
iscritical to improving the industry’s overall image.

59 Arm’sLength Entity

The Panel is of the view there isacompelling need to bring a greater measure of discipline, bothin
the implementation of the Fish Inspection Act and in corporate accountability to the provisions of
this Act. Some may consider the establishment of an arms length entity to be interventionist but its
rolewould be fully consistent with the objective of creating a healthy investment climate within the
industry. Thisis critical if consistency and transparency in the administration of the Act is to be
achieved and maintained and if the accountability and responsibility that goes with the privilege of
holding aprocessing licence, isto besustained. Inthefinal analysistheFish Inspection Act and its
regulatory provisions are instruments of public policy and are meant to safeguard the public good
that is associated with the development of a common property or public resource.

The Panel is not recommending the day to day administration of the fish processing licensing
program be assumed by an arm’s length, quasi-judicial board. This function is best left to the
divisional structure within the Department of Fisheries and Aquaculture that has responsibility for
thisprogram. The establishment of aquasi-judicial Fish Processing Licensing Board along thelines
recommended by the Fishing Industry Renewal Board, still hasastrong measureof industry support.
The merits of this gpproach, especialy in giving a quasi-judicial dimension to the management of
the fish processing sector, will lead to a deeper level of confidence in the whole licensing process
especialy in terms of consistency, transparency, and predictability.
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5.10 Socio -Economic Considerations

Thelarge number of communities dependent on the fishery and community expectations of therole
of the fishery make adjustments to current realities difficult. Most communities see work in their
plant to be synonymous with community survival. From this perspective communities find it
difficult to accept fish trucked from their community or region because of linkages between
harvesters and processors. However, in an overall industry context the spreading of a limited
resource over an increasing number of plants will further marginalize plant operations throughout
the industry and will increase seasonality within the industry.

The challenge of responding to the soci o-economic impacts arising from capacity consolidation and
capacity realignment within the fisheries sector are made even more problematic when aternative
employment opportunities are limited. The best possible aternate that could arise is where
adjustment in the fishery occurs in tandem with emerging regional and community employment
opportunities outs de the fishery.

Industry leaders, in their representati onsto the Panel, have highlighted theimportanceto theindustry
of askilled workforce given the changing technol ogica developmentsin theindustry. They further
notethat it will be extremdy difficult to attract ahighly trained workforceif theindustry cannot offer
secure and extended employment and attractive income levels. This will become increasingly
challenging asthe present aging workforce leavesthe industry.
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6.0 REGIONAL BALANCE INTHE PROCESSING SECTOR

The promotion of aregional distribution of processing capacity together with the maintenance of an
appropriateregional bal ance between processing and harvesting capacity hasbeenaprincipal public
policy objective outlined in the province’ s processing licensing framework for the past twenty years
or more. This objective has never been quantified in numerical terms and has been given effect
primarily through the evolution of regional processing and harvesting capecity levelsin responseto
regional resource opportunities. Moreover, therehas been no coordinated strategy by the province,
with jurisdiction over the processing sector, and the federal government, with jurisdiction over the
harvesting sector, to match regiona process ng capacity with regional harvesting capecity.

6.1 Regional Capacity Consider ations

Asnoted inshore related processing capacity along the East/Northeast Coast, for example, evolved
in response to the development of various species fisheries such as cod, capelin, crab, and turbot
largely in adjacent waters. Similarly, processing capacity on the West Coast evolved primarily on
the basis of fisheries for such species as cod, herring, lobster and shrimp within the region.
Processing capacity along the South Coast evolved primarily on the basis of resource availahility,
particularly for cod, flatfish and other groundfish speciesin inshore and offshorewaters of 3PSand
the Southern Grand Banks. Regional processing capacity in Labrador likewise evolved primarily
In responseto resource opportunitiesfor such speciesas cod, turbot, crab and, morerecently, shrimp
in adjacent waters.

Notwithstanding these regional resource and regional processing dependency linkages within the
province asawhole, theinter-regional movement of fish landingsat certaintimesfor certain species
has been a salient characteristic of the industry’ s evolution especially in the post-1970s. This has
been concurrent with improved transportation networks. In this context, the Province over the
years, has not restricted where the processing sector can source its raw material supply in the
province except for several exceptions. In the case of 4R shrimp for example, the Province, under
itsFish Inspection Act, restricted the sourcing of 4R shrimp to two 4R shrimp plants over the 1979-
1999 period. More recently, in 2000, the Province implemented a licensing policy for Labrador
whichrequired that crab sourced in Labrador in 2GH and 2J can only be processed in L abrador based
crab plants. Thispolicy for Labrador wassimilar to earlier policies applied in Labrador which were
designed to ensure the processing capacity needsin Labrador had to be met before any surplus could
be transported to I and based plants for processing.

Prior to the initial 1992 moratorium groundfish processing accounted for the greater percentage of
total processng activity in all regions of the Province. At thistimethere was arelaively equitable
distribution of regional processing capacity in relation to the regional volume of fish landings with
the exception of Labrador. The rapid expansion in processing capacity over the 1977-1981 period
in particular, and the largeincrease in the actual number of processing plants, gave riseto increased
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processing activity in every region of the Province. Indeed, in most regions a significant imbalance
between excess processng capacity, other than in relatively short peak production periods, and
regional resource availability had a major negative impact on the industry’ s overall viability down
through the years. Essentially, processing capacity on aregional bass, as well as on a Province-
wide basis, expanded to accommodate these seasonal peaks, particularly in the inshore cod fishery.

Thisisillustrated in Table 6.1 which captures regional capacity and landings over the 1988-1991
period. Figure 6.1 showsthe distribution of groundfish purchasesby plant volumein 1991 inwhich
year 50 (38%) of groundfish plants purchased less than 500 tonnes of groundfish per plant.

Table6.1
Capacity Utilization Based on Actual Groundfish Landings 1988-1990
NAFO Area Annual Annual Average Utilization Rate
Capacity(mt) L andings (mt)

2J 66,200 16,136 24%
3K 214,200 29,210 14%
3L 375,500 67,282 18%
3Ps 67,200 19,231 29%
3Pn 52,400 10,466 20%
4r 163,100 21,018 13%
Subtotal- Inshore 938,600 163,343 17%
Offshore 298,800 147,367 49%
Total 1,237,400 310,710 25%
Source: Defining the Realities, July 1993

In the context of promoting a healthy investment climate in the fishing industry, theissue arises as
to whether or not there is a public policy imperative to restrict processing capacity access in any
given region to only those fish stocks which are available in that region. This approach may find
support in any region where there is awidespread movement of regional landingsto other regional
processing capacity. In most cases, however, the trucking of fish/shellfish is a two-way flow
involving different speciesof fish/shellfish from season to season which providesbenefitsby volume
or speciesdiversity acrossregions. Thisisadifferent issue than in cases where acommunity plant
may not be operational and where processor and independent fishing enterprise linkages resultsin
fish being sold within the same region but outs de the community.
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There may, however, be special circumstances which may very well justify alevel of intervention
through the processing licensing
framework to address specific

regiond development challenges. Groundfish Plant Purchases
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Much the sameinter-regiond trucking patternsthat prevail ed inthe groundfish sector have emerged
for example in the inshore northern shrimp fishery over the past four years. The shrimp fishery
offers a special challenge to licensed processors in that the fishery is prosecuted over a wide
geographic area from off the Eastern Avalon in 3L to areas of 2J in the north by vesselsin which
they may have a financid interest or other business linkages but are primarily based outside the
region where they may find it strategic to land their catches.

For example, many of the vesselsbased in 3K and 3L find it more efficient to land part of their quota
at ports on the Great Northern Peninsula from which shrimp is trucked to plants in the south.
Likewise, there are times when vessels linked to plants on the Great Northern Peninsula may land
in the south and have their landings trucked to shrimp plants in the north. This trucking brings a
significant operating cost which cannot be easily absorbed in a fishery where present returns are
marginal at best. From this perspective, there may very well be aneed for an industry co-ordinated
distribution mechanism which can address this issue without undermining individual company
accessto the resource and al so ensuring the interests of those regions which have apresencein this
developing fishery are safeguarded.
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The Panel notes the issue of improved operating efficiencies reduced costs, and coordinated
marketing will be addressed in conjunction with a production cap pilot project for the inshore
northern shrimp fishery for the 2002 fishery. Inthe context of ensuring some reasonable balance
between regional resource availability and regional processing activities, regional production caps
may have merit as, for example, in the Northern inshore shrimp fishery. Thisisthe type of public
policy issue which could be addressed through a transparent industry consultation process in
conjunction with an arms length entity especially in the context of promoting regional, strategic
multi-purpose plants. The Panel also notes that government has indicated it will not be extending
the production cap system to other species, including snow crab.

6.2 Regional Concentration of Capacity

The overriding public policy objective relative to regional balance should, first and foremost, be
guided by aprocessing licensing palicy framework that ensures against the concentration of overdl
processing capacity in any one region of the Province. There clearly is a continued role for well
managed and soundly financed small and medium size firmsin the industry and the contribution of
suchfirmstothestability of theregional economiesinwhich they operate cannot be underestimated.

Government’ soverall policy for the processing sector, and theimplementation structurewhich gives
effect to thispolicy, canensure some appropriate balanceis maintained between regional processing
capacity and regional resourceavailability. For example, any approved processing licence transfer
policy should provide adequate safeguards to ensure any given region’s participation in the
processing sector is not compromised, subject of course, to changing regiona resource
circumstances. Moreover, in the case of emerging fisheries, for example, there is a solid public
policy basis for ensuring that regions adjacent to any given resource be given the opportunity to
benefit from such resources.

Therearetwo important aspectsof fisheriesmanagement that flow from thefederal jurisdiction over
the harvesting sector that could impact directly or indirectly on the regional distribution of
processing capacity. Firstly, thefederal government (Department of Fisheriesand Oceans) manages
how any given resource is allocated amongst various fleet sectors both provincially and on an
Atlantic-widebasis. Thisaspect of federal fisheries management has given rise to abroad measure
of acrimony over the years between the Province and the federal government as highlighted by the
allocation of 3L shrimp to aPrince Edward Island consortium in 2000. Thisallocation decision has
resulted in an independent panel being appointed by the federal government to make
recommendationson clear principleswhich should guide resource accessinthefutureinthe Atlantic
fishery, especially for emerging fisheries.

These access principles are equally important to established fisheries. In 1982, Enterprise
Allocationswereintroduced into theoffshorefishery by DFO, and, asaresult, this Province’ saccess
to offshore quotas based on adjacency and historical dependency, werereflectedinthe EAsassigned
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to various offshore corporate entities such as Fishery Products. The Panel understands the offshore
allocation holdersinthisProvince have been assured theseallocationswill berespectedinthefuture
for al stocks, including those under moratoria. In the absence of such assurances there is no
certainty, for example, the future of South Coast offshore communities will be secured concurrent
with any stock rebuilding that may occur in those stocks on which they historically depended.

Thereisarelated fisheries management i ssue that could have implications for areasonable regional
bal ance being sustai ned between regional harvesting capacity and regional processing capacity. The
transfer of theformer Burgeo linked offshore redfish all ocation to Canso, Nova Scotia, removedthe
very resource base on which the Burgeo plant and the Town of Burgeo depended. Unlessthereis
aclear sensitivity inthefisheriesmanagement processto theseregional linkages between processing
capacity and resource dependency, there will be no assurance these linkages will be safeguarded.
Inasimilar vein, processing capacity on Fogo Island, for example, isdriven by astronglinkagewith
thisregion'sindependent harvesting sector. Thislinkage would be compromised, for example, by
any decision of independent harvestersto sdll their enterprisesto other harvestersoutsidetheregion.
Effective public policy measures may very well be necessary in the harvesting licensing framework
to address circumstances such as these without compromising the interests of independent fishery
enterprises.

ThePanel notes certain interest groups such asthe Atlantic Institute of Market Studies (AIMS) have
been actively promoting the concept of private property rights in the fisheries sector. In its most
simplisticform thiswould effectively transfer public ownershipand control of apublicresource(i.e.
fish stocks) to private, corporate ownership. A key aspect of this concept would, if implemented,
give companies or enterprise allocation holders, the right to openly buy and sell these allocations.
Thispolicy, if implemented in the Atlantic fishery, would have maor implicationsfor thoselinkages
that have evolved in this Province, for example, between the South Coast plantsand those offshore
stocks around which they evolved. The open trade in such allocations could easily result in the
erosion of such linkages and could present major public policy implicationsin relation to the future
management of the Newfoundland and Labrador fishery.

6.3 Regional Quota Allocations

Over the past severa yearsanumber of community and regional economic development entities, as
well as certain private sector interests, have advocated community or regional quota allocations of
aspecifictonnage of such speciesas shrimp and crab to sustain individual communities/regions or
individual plants. Thisisbased on several approachesincluding, for example, accessang a specific
regional quota of offshore shrimp, which would then be fished by the offshore shrimp sector on a
royalty basis and the proceeds then utilized to fund fisheries development initiatives onshore. A
more direct model would have a regional/corporate/community quota allocation harvested for the
sole purpose of generating raw material for an onshore plant to create employment and related
economic activity.
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This concept had its origins in the late 1970s when the federal government awarded 12 offshore
shrimp licencesfor accessto anew shrimp resource distributed over the general areafrom the Funk
Island Basinto Davis Strait. The greatest resource concentrationisnow in Labrador waters. By 1987,
seven of 16 licences were awarded to Newfoundland and Labrador entities, including two to the
Labrador Fishermen’s Union Shrimp Company in Labrador, one to the Torngat Producer’s Co-
operative and one to the Labrador Inuit Association in Labrador in conjunction with National Sea
ProductsLimited. Two other licences were issued in conjunction with Fishery Product’ s operation
at St. Anthony at the time and another was assigned to the Harbour Grace Fishing Company Limited.
The Labrador licence holders elected not to acquire their own vessels to access their quota but
entered into successive roydty agreements with one vessd operator participating in the offshore
shrimp fishery. In retrospect, it can be concluded that these alocationsin Labrador, and the royaty
agreementslinked to these all ocations, have been instrumental in the devel opment of the processing
sector throughout L abrador by Labrador community based entities.

In 1997, St. Anthony Basin Resources Inc. (SABRI) was granted a 3,000 tonne offshore allocation
of shrimp in conjunction with the development of the new inshore northern shrimp fishery. In
conjunction with thisallocation, SABRI entered into a partnership with Clearwater Fine Foods and
an lcdandic investor to form St. Anthony Seafoods Ltd. to construct a modern cooked and peel ed
shrimp plant at St. Anthony to be supplied primarily by inshore shrimp harvesters. Under this
arrangement SABRI’ s shrimp alocation is being fished by Clearwater’ s offshore vessels and the
royalty payments being used by SABRI to fund itsfisheriesand community development initietives,
includingitsequity in the &t. Anthony plant. 1n 2000, two additional regional allocations of shrimp
were made to the Fogo Island Co-operative and the Labrador Innu Association in conjunction with
theallocation of 3L shrimp to aPrince Edward Island consortium. The Innu Nation, through ajoint
venture with Penny/Janes/FPI holds an equity portion in ajoint venture company and sharesin the
royalty proceeds from its 1,500 tonne alocation. The Fogo Island Co-operative benefits from its
1,000 tonne offshore shrimp allocation through a royalty arrangement aswell.

Fromapublic policy perspective, amgor challengewith regional/community quotasisthechallenge
of satisfying such quota expectations of competing interests even if resource opportunities can
sustain such guotaswithout compromisingtheinterests of other fleet and processing sector interests.
Moreover, thereistheissueasto whether entities with access to such quotas have an added leverage
over competitors not holding such allocations. For example, the royalty payments could be used to
competewith the inshore sector by offering higher pricesfor raw material. Balanced againg these
considerations, isaview that accessto aregional quotaof any given species may offer the only hope
for a processing plant reopening or sustaining a minimum level of processing activity. Certain
elementsof this consideration arose in 1999/2000 when snow crab resource prospectsin 3NO (the
Tail of the Grand Banks) led to an expectation by the Town of Burgeo and the Falcon Group in late
1999 that they would get access to a certain tonnage of crab from this resource. A decline in the
overall snow crab quotain 2000 generated a measure of debate amongst competing interests which
resulted in 3NO crab landings being harvested by the existing fleet sectors and channelled through
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existing crab processing plants.

Regional quotas can have positive regional impacts. They also have the distorting financial impact
on competing privae sector investment especially when there is already demonstrated cgpacity in
place to harvest and process the volume of raw material associated with any given
regional/community quota. This, however, should not preclude their consideration in cases where
the resource/competitive impact on existing capacity isnot at issue. Theissue then becomes one of
fairness and transparency in the quota allocation process.
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7.0 PRIVATE AND PUBLIC SECTOR INVESTMENT
AND PROCESSING SECTOR VIABILITY

The pattern of both private sector investment and viability in the province' s processing sector over
the past several decadeshashad asignificant impact on bothits structure and the degree of corporate
concentration which has occurred in the fishing industry generally. These two factors together,
combined with changing resource opportunities and changing market conditions, have shaped the
gructure of both the inshore and offshore harvesting and processing sectors of theindustry.

7.1 Fresh Frozen Sector Expansion 1950-1959

During the further evolution of the fresh frozen groundfish sector inthe 1950s Government, through
direct and indirect |oan assi stance, promoted the development of this sector as a key component of
its economic devel opment platform concurrent with its reduced focus on a declining saltfish sector.
By 1954 the Province had provided $6 million to 13 fresh frozen plants and related offshore trawler
capacity and by 1956 theindustry had expanded rapidlytoincludeadditional plantsand anintegrated
harvesting sector which was comprised of 34 vessels. Virtually all of this investment was by
Newfoundland based companies such as Job Brothers Ltd. of St. John's, Bonavista Cold Storage
Ltd., Fishery Products Ltd., H.B. Clyde Lake Limited and John Penney and Sons Ltd. being the
leading firms in the industry on the basis of which large new plants were constructed at locations
such as St. John's, Bonavista, Twillingate, Burin, Burgeo, Gaultois, Fortune and Ramea.

This rapid expansion of the fresh frozen industry, especidly over the 1950-1955 period, helped
contribute to a serious oversupply of frozen groundfish fillets and blocks in the U.S. market in
particular by 1956 which led to falling market prices. Asaresult there was a period of stagnation
in industry output over the 1956-1960 period. Severa firms had already experienced financia
difficulty including Fortune Bay Products Limited at Fortune which had constructed amodern new
plant in 1952 withgovernment assstance. Thisfirm went into bankruptcy in 1956 followingwhich
government secured the assets and subsequently sold the plant to Booth Fisheries Corporation of
Chicago in 1959 for anominal pricefollowing whichthislarge firm continued to operate at Fortune
until 1978.

Developmentsin the industry over this period essentially established the basisfor the emergence of
the capital intensive offshore fishery which was to be dominated by a small number of companies
with asignificant dependence on government assistance. From this perspective, the capital required
for firms to enter the offshore fishery were far greater than needed to enter the labour intensive
inshore processing sector during this period and in subsequent decades. This explains, in large
measure, why the number of firmsengaged in the offshorefishery over the years hasremaned small
whereasthe expansion of theinshorefresh frozen sector wasto seethe industry structure comprised
of alarge number of smdl, medium and larger size operations.
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Thisperiod of development isa soinstructiveinthat it saw theemergence of thevertically integrated
offshore sector which was to be dominated by four or five firms until its restructuring in 1983.
Government financial assistance in the 1950s also marked the true beginning of government
intervention in the fishery including the ownership of plants, and its promotion of the fresh frozen
sector as an instrument of economic development policy. Lastly, but not theleast significant, this
period marked the beginning of new market challenges for the province s fishing industry for its
fresh frozen groundfish output from both the inshore and offshore processing sectors. By 1959 the
saltfish industry wasin rapid decline and was al so encountering major challenges in responding to
changing export markets.

7.2 Period of Foreign Investment, Overcapacity, and Resour ce Decline 1960-1976

The early 1960s saw a massive increase in foreign fishing activity in Newfoundland and L abrador
waters led by large factory vessels from Europe and the USSR. The real impact of this increased
activity on the province’ sfishery was not to manifest itself until the early 1970s. Theweak market
conditionsinthe U.S. for frozen groundfish production led to increased market demand by the early
1960s and this also resulted in a new wave of investment in the province's fishing industry
principdly by non-Newfoundland investors. Booth Fisheries of Chicago expanded its Fortune
offshore groundfish operation; Atlantic Sugar Refinery Ltd. of Saint John, New Brunswick invested
heavily with government assistance in a modern new offshore plant at Marystown in 1966; and
British Columbia Packers Limited acquired and expanded the Harbour Breton plant into an
integrated offshore operetion.

In addition tothe aboveoutsideinvestment, the Ross Group of England, through ajoint venturewith
SteersLtd. of St. John's, constructed alarge integrated frozen/salted plant operation at St. John’sin
1967 but this operation closed after only three months of operation and the Ross Group withdrew
from the industry. This plant was sold to Nationa Sea Products in 1970 with considerable
federal/provincial government assistance and operated until it was impacted by the northern cod
moratorium. 1n 1965 Northeastern Fisheries Limited of Harbour Grace entered into ajoint venture
with Birdseye Foods of the U.K. (A Unilever Subsidiary) and expanded its operations at Harbour
Grace and Fermeuse. However, after three years and $8 million in losses this joint venture failed
and the assets were also acquired by the Newfoundland government. O’ Donnell-Usen, a New
England company, was also another foreign investor in the Newfoundland fishery by thistime and
operated plants at Witless Bay and Dildo until the 1970s & which time Rich-SeaPak, another U.S.
firm acquired the company’ s Newfoundland assets. They operated until 1982 at which time they
terminated operations abruptly because of major operating challenges.

Concurrent with this expanded foreign investment other Newfoundland based firms emerged in the
industry and existing firms also expanded their operations. By the end of the 1960s 12 integrated
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offshore plants had emerged a ong the South Coast and the Avalon together with atotd of 51 smadll
and medium size inshore groundfish plants most of which were located along the East/Northeast
Coast.

Between 1957 and the mid-1960s, the province provided approximately $30 million assistance to
the industry. By 1968 problems of overcapacity, low plant productivity, continued government
funding, and the emergence of an increasing number of marginal processors led to widespread
instability in the industry. In late 1968, Government reported to the Legislature that some 21 fish
plantswere nearing bankruptcy thereby leading to measures to adjust fish plant wages. By theend
of this period the saltfish sector, still important in many remote, rural areas and still supporting
centralized drying fadilities at such locations as Fogo, Carbonear, Cupids and Brigus, was still in
decline and calls were being made for a public marketing structure. Thisled to the establishment of
the Canadian Saltfish Corporationin 1971. 1n 1947, the Commission of Government had set up the
Newfoundland Association of Fish Exporters. This private sector monopoly marketing arm had
been terminated in 1959 to comply with Federal anti-competition legiglation.

By the early 1970s the Newfoundland groundfish sector was experiencing many of the same
marketing and resource challenges being experienced in the Atlantic fishery generally. Over the
1970-1973 period, markets once again stabilized but the industry faced sharply reduced landings
because of foreign overfishing. For example, inshore northern cod landings declined from
approximately 150,000 tonnes annually in the 1960s to a record low of 34,000 tonnes by 1974.
Conditions changed fairly abruptly in early 1974 requiring the implementation of special price
support measures by the federal government asawhole for the Atlantic fishery with approximately
$130 million allocated for special aid between 1974 and 1977. Theimpact of foreign overfishing,
adramatic increase in fuel prices, and recessionary impacts on fish prices led to a severe crisisin
the Atlantic groundfish industry during this period.

By themid 1970s, the structure of the Newfoundland and Labrador processing sector had undergone
further transformation and by 1976 the total volumeof fish landingsfor the province approximated
340,000 tonnes of groundfish or 75 percent of all landings. The 51 freezing plantsin the province
by this date accounted for approximately 80 percent of total industry production Production from
the remaining 99 small fresh, salted or pickled, and canned products accounted for only 20 percent
of the output value. It was during this period the industry became increasingly overcapitalized, a
trend that was to increase further after the optimism associated with the extension of fisheries
jurisdiction in 1977.

By this period, the province' sprocessng sector had become principa ly dominated by those locally
based companies which had pioneered the devel opment of the fresh frozen sector in the 1940s and
early 1950s. These companies expanded their industry presence by constructing new plants and
trawlers and by also expanding their presence in the inshore sector. Moreover, they acquired the
plants of those outside firmswho departed theindustry. For example, Fishery Products before the
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1983 restructuring agreement, assumed ownership of the Atlantic Sugar plant and trawler operation
at Marystown, theFortune plant previously owned by the Lake Group and Booth FisheriesLimited,
and the Harbour Breton plant previously owned by B.C. Packers Limited. This company, before
these acquisitions had already becomethe largest firm in the industry with geographically dispersed
plant operations at strategic inshore and offshorelocationsin the province such as St. Anthony, Port
aux Choix, Twillingate, Trepassey and Burin. It had solidified its position in the market by
developing a strong marketing organization in the U.S. and by establishing major secondary
processng in New England as well.

Over thisperiod smaller independent firmswith a history in the fishery took on a greater presence
in the fishing industry, a presence which was to expand further after the extension of fisheries
jurisdiction in 1977. For example, firms such as Quinlan Brothers of Bay de Verde, P. Janes and
Sons of Hant’ s Harbour, E. J. Green of Winterton, Earle Brothers of Carbonear, the O’ Brien family
of Tors Cove/Bay Bulls, Ocean Harvesters Ltd. (A. Moores) of Harbour Grace, T. J. Hardy of Port
aux Basgues, the Way/Hallet families of Valleyfield, and the Woodman family of New Harbour,
expanded their presencein the fresh frozen sector of theindustry. Most of these had ahistory inthe
saltfish industry as did other firms such as the Hiscock family of Brigus, the Mifflin family of
Catalina and the Fogo Island Cooperative. For the most part these firms were to play akey rolein
the advancement of the industry, especially in terms of industry diversification and community
sability.

7.3 Industry Expansion, Failed Expectations and I ndustry Adjustment 1977-1991

An unprecedented levd of private sector and public sector investment occurred in the Atlantic
fishery generally and in the Newfoundland and L abrador fishery as well following the extension of
fisheriesjurisdictionin 1977. Thisledto further capacity increasesin both the inshore and offshore
harvesting and processing sectors. In the inshore harvesting sector, for example, the annual value
of loans provided by the Fisheries Loan Board increased from $3.2 million in 1974/75 to
approximately $13.3 million in 1978/79. Increased levels of federal/provincia investment in the
processing sector also followed.

For the initial year of extended jurisdiction markets remained relatively firm and new market
opportunities for squid and pelagics moved the industry forward. However, by the early 1980s, the
overcapitalized fishery, especidly the offshore sector was burdened with expansionary debt,
escalating interest rates and recessionary market conditions. From these developments, and the
initial infus on of approximatdy $252 million by thefederal government, the provinca government,
and the Bank of Nova Scotia, the deep sea sector was restructured. From this emerged Fishery
Products|nternational to operate the consolidated assets of a number of other companiesincluding
Fishery Products Ltd., the Lake Group, John Penney and Sons Ltd. and certain assets of H.
B.Nickerson & Sons Ltd. of Nova Scotia. The company was privatized and $185 million raised
through a public share offering was used to repay the Bank and governments.
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This also caused the restructuring of National Sea Products Ltd. of Nova Scotia. The company’s
plants at a number of Newfoundland locations, including Arnold’s Cove, St. John's, La Scie and
Burgeo, also survived the restructuring process. At thistimeH. B. Nickerson & SonsLtd. of Nova
Scotia had taken a keen interest in the province' s fishery but their aggressive expansion initiatives
were interrupted by the industry’ s financial crisis of the early 1980s.

In addition to the above companies, a number of other locally based and outside entities expanded
their presence in the processing sector in the 1980s. These included Conpak Seafoods, the Fogo
Island Co-Operative, the Labrador Fishermen’s Union Shrimp Company, Tornga Fisheries Ltd.
(Labrador), Daley Brothers, the George/Babb Group, the Barry Group of Companies, Allen’s
Fisheries, James Doyle & Sons Ltd., Connors Brothers Ltd. and a number of other independent
operators, at variouslocationsthroughout the province. A number of thesefirms, somenew entrants,
expanded quite quickly and together with a number of the older established firms now have a
dominant position in the fishing industry. More recently the Penney Group of Companies has
expanded into the fishery and several |celandic/Danish firms became minority partners with local
companies in the shrimp processing sector.

Inthethree yearsfollowing the restructuring of the deep sea sector in September, 1983 the industry,
still groundfish dominated, experienced aperiod of record earningsdrivenlargely by greater resource
stability and buoyant market conditionsintheU.S. It wasin thisenvironment that the privatization
of FPI was finalized in 1986 with the principal objective of sustaining a company (FPI) whose
primary objective was to strengthen the Newfoundland fishery and that was economically viable,
efficient and modernized so that it could be highly competitive. Following the Restructuring
Agreement of 1983 and the Privatization Agreement of 1987, FPI moved to divest itself of many
of the 32 plants, both inshore and offshore, that it had inherited from therestructuring process. From
theinitial phases of the restructuring discussions, flowed the decision to remove capacity from the
offshore which initially led to the closure of the Burin and Grand Banks offshore trawler plants.

Thefinancial difficultiesexperienced by the offshore sector inthe early 1980swere al so experienced
by many small and medium sized firmsin the industry, most of which depended on |oan guarantee
assistance from the province to sustain their operations. The Task Force on the Atlantic Fishery
(1983) concluded that a grosdy inadequate equity base had plagued the fishing industry for many
yearsand that the financing of assets had depended far too much on debt. During the 1980s over 60
loan guarantees were provided many of which were to default. A small number of financially
stronger firms survived without financia help from the province during this period. A significant
number of plantschanged ownership, especially those plantswhich were divested by FPI following
the 1983 Restructuring Agreement. The period of record earningswithin thefishing industry in the
mid-1980s was followed by another period of market challenges.

Industry profitability declined sharply towardsthelate 1980sasaresult of lower capacity utilization,
excess plant cgpacity, continued output of lower va ue product by many firms in the industry, and
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continued fragmented marketing. By 1990 the number of plantsintheindustry, including secondary
had increased to 232. A financial study of plantsundertaken in 1990 in the 2+3KL region, where
most inshore plant capacity was located, showed more than fifty percent of those plants were in
severe financial difficulty. Many had depended primarily on revenues from the capelin fishery to
sustaintheir operationsin the preceding four tofiveyearsor more. Resource declinesin the offshore
areasasaresult of severeforeign overfishing wasto have amajor impact on the performance of the
offshoresector, including FPI by thelate 1980s. Moreover, towardsthe end of the 1987-1991 period
there were increasing concerns over the capacity of the northern cod stock to sustain increased
guotas, driven especially by the offshore sector interests outsde Newfoundland. These concerns
gave way to the northern cod moratorium which was announced on July 8, 1992 and which wasto
generate unprecedented uncertainty and change in the Newfoundland and Labrador fishery,
particularly in the inshore and offshore groundfish harvesting and processing sectors, in the decade
to follow.

Theemergenceof anindustry structure primarily centred around fresh frozen groundfish production
together with a range of shellfish and pelagic species from region to region before the 1992 post-
moratoriaperiod gaveriseto abroad regional distribution of processing capacity. Thediversesmall,
medium, and larger processing plant structure experienced various degrees of operational challenges
and throughout the 1980-1991 period in particular there was a significant rotation of some plants
from operator to operator. These operator changes were facilitated by a significant commitment of
loan guarantees by the province as reflected in some $58 million in loan guarantees provided over
the 1980/81-1991/92 period. Inthe absenceof these guaranteesit islikely that market forceswould
have resulted in agreater level of business failures than was experienced over this period.

Employment considerationsin the processing sector, and the attempted stabilization of theeconomic
base of those communitieswith apresencein the processing sector, were the two underlying reasons
which drove this measure of public funding. Invariably, this public funding provided unfair
competition for the stronger and more efficient firmsin the industry in the absence of which greater
consolidationinthe processing sector would have occurred. This public policy objective of capacity
consolidation was to receive a greater processing licensing policy focus in the post-moratorium
period.

7.4 Post-M or atorium Period 1992-2001

The sharp resource declines which led to the post-1992 moratorium in the groundfish sector
essentidly led to the virtual collapse of the inshore and offshore groundfish processing sectors and
to a sharp reduction in processing generated activity in virtually al regions of the province. The
viability of this sector following the 1992 northern cod moratorium, was severely impacted because
of the sharp erosion of groundfish landingstogether with weakened opportunitiesfor pelagic species.
Those firmswhich had accessto crab werefar better positioned to survive the groundfish collapse
and anumber of firmswithout crab survived through strategic operational strategies. Thisincluded
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focussing on niche market opportunities, accessing frozen groundfish from outside the province, or
by investing in new processing technology to maximize their returns from the limited raw material
available.

By thisperiod the only publicly traded company in the Newfoundland and L abrador fishery, with the
exception of FPI and National Sea Productswas Conpak Seafoods L td. which expanded to include
18 small, medium and larger plantsthroughout theprovince. Followingthefailed merger of Conpak
with Daley BrothersLtd., in the mid 1990s Conpak ceased to be an operating company and most of
its assetswere acquired by other firms.

During this period FPI, for example, focused increasingly on sourcing foreign frozen fish from the
Barent’ sSeaand Alaskato hel p sustain their Newfoundland operationsasdid National SeaProducts,
the Barry Group, E. J. Green Ltd., Woodman's Fisheries Ltd., as wdl as a number of other
companies. Overall, however, the financial strength of many small and medium size firmsin the
industry was strained to their limit in the wake of the moratorium. For example, a 1992 Peet
Marwick Study of theindustry’ sviability showed that 50 percent of the processing companiesinthe
inshore sector would likely go bankrupt. Few did, however, smply because of their very low debt
levels and, for the greater part, those groundfish/pelagic plants that have operated since the 1992
moratorium have not achieved any measure of financial stability. Access to government loan
guarantees was sharply curtailed as well from the late 1980s.

There were asmall number of receivership/bankruptcies triggered in the industry prior to the 1992
moratorium and in the post-moratorium period aswell. However, many of the firmsthat could not
source sufficient raw material to sustain their operations ceased to operate and many of these plants
remainidleto the present. For examplein 2001, only 124 primary plant licences were renewed and
asimilar number remained idle.

It is clearly evident the majority of firms which have been able to remain viable have access to
shellfish, particularly snow crab. The granting of additional snow crab processing licencesin the
post-1996 period concurrent with increased crab quotas fully enhanced the position of an additional
ten or more small and medium firmsthat otherwise may have had difficulty in maintainingaminimal
level of activity generated by other species. However, the final report of the Fishing Industry
Renewal Board in November, 1996 concluded that “there simply is not enough crab available to
permit a large number of plants to operate in a viable manner, providing a reasonable level of
employment, even with avery high degree of consolidation.”

A second significant development relative to the further evolution of the processng sector in the
post-1992 moratorium period occurred with the development of the new inshore northern shrimp
fishery after 1997. Over avery short time-line both the inshore harvesting and processing sectors
invested heavily in gaining access to this new opportunity. It is estimated that upwards of $100
million was invested by the private sector in new shrimp processing plants by 2000 and upwards of
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$40 million or more by inshore vessel owners, much of which was provided, directly or indirectly
through loan guarantees, by crab processorswho al so wanted to safeguard their accessto snow crab.
However, the initial optimism associated with this new fishery, faced with market devel opment
challenges, gave way to major concerns over overcapitalization and structural challenges. It wasin
this context that government, the harvesting sector, and the processing sector entered into a
September 21, 2001 Memorandum of Understanding which included an agreement on a plant
production cap pilot project to facilitate an evaluation of the opportunity for improved operating
effectiveness, reduced costs and coordinated marketing in the shrimp industry.

From an investment perspective, the increased private sector interest in Fishery Products
International in thefall of 1999, marked another important milestone in the evolution of the fishing
industry’ scorporatestructure. NEOS Seaf oods L td., acompany consisting of Clearwater Fine Foods
of Nova Scotia, Icelandic Freezing Plants Ltd. of Iceland and the Barry Group, a Newfoundland-
based company, made a controversial takeover bid for Fishery Products International Ltd.
Government elected not to introduce legislation in support of this proposal in the 1999 Fall sitting
of the House of Assembly relative to the removal of the 15% sharerestriction in the FPI legislation.
Government did indicate at the time that it would only consider any future proposal to removethis
15 percent ownership restriction if it had the full support of those regions/communities/workers
directly impacted by FPI’ s operations and was in the best interests of the province.

The interest in FPI continued and by January, 2001, three non-Newfoundland based fishing
companies and alocal consortium had acquired a sgnificant share ownership in FPI. One of the
major original investorsin FPI, Ontario Municipal Pension Plan, sold its full share complement of
1.7 million shares on January 08, 2001. This block of shares was purchased by Clearwater Fine
FoodsInc, and Newfoundland Freezing Plants Corporation bringing their shareownership at thetime
to approximately 13 percent and 10 percent, respectively. Furthermore, by this time Icelandic
Freezing PlantsLtd. and Sandford’ sLimited of New Zeal and were each hol ding approximately 15%
of FPI’s shares. This brought tota foreign ownership of the company to at least 30 percent.

Private sector funding has driven the expansion of the industry since 1992. As noted, this has
included the construction of new shrimp processing facilities, the expansion of the shrimp harvesting
sector, aswell asthe expansion of the crab processing and harvesting sectors over the same period.
The Panel has not determined the actual levels of total debt in the industry. The Panel, however,
understands that the processing sector hasoccurred significant debt during this expansion. As such
this potentially limits the industry’ s ability to adjust to major resource or market challenges.

Should afinancid crisis occur within the industry, it isunlikely that governments would be able to
offer thetypesof financial assistanceor restructuringthat has been doneinthe past. Traderuleslimit
thelevel of government assi stancethat canbeprovided toindustry. Government financial assistance,
depending on thetype used, could very well be subject to countervail or other trade remedies under
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World Trade Organization rules or the North American Free Trade Agreement. Virtually dl of the
industry’ s production is exported and as such could be sensitive to any potential trade action.

It isevident from the above pattern of private and public sector investment in the province's fishing
industry over the 1950-2001 period that no one singlefactor, but acollection of factorsinternal and
external to the industry, shaped both the corporate and organizational structure of the industry. It
is also evident the overall viability of the industry over this period was driven largely by changing
market forcesand changingfish stock dynamicsover whichtheindustry had very littledirect control.
Equally evident, however, is overcapacity in the processing sector of the industry together with a
fragmented approach to marketing, particularly the output of the dominant groundfish sector,
seriously compromised theindustry’ sviability and gaveriseto periodicindustry instability over the
1950-2001 period. Overcapacity had major implications for community stability and for secure
employment and income levels for those engaged in the industry.
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80 CORPORATE CONCENTRATION

The Terms of Reference issued by Government required the Panel to assess the degree of corporate
concentration including foreign ownership that has occurred overtime in the province's fishing
industry and the degree to which corporate concentration has impacted the structure of the fishing
industry. For the Panel and government, the concerns with corporate concentration focus on the
impact or potential impact on competition in the harvesting and processing sectors and on the socio-
economic impact at the community and regional level.

Corporate concentration, loosely defined, is the accumulation of productive and market power by
firmsthroughinterna growthor by corporateacquisition. Both typesof corporaeconcentration have
occurred over the past twenty years or more in the province s fishery. These changes in corporate
structure have been shaped by dramatic financial and structural changes that have occurred within
the industry.

Firmswith accessto shellfish processing licences have led theexpansion through the past ten years.
Firmslike the Quinlan Group(Quinlan Brothers & Quin SeaFsheries), the Barry Group and Daley
Brothers have emerged as significant playersin the shellfish sector. Some companies such as Daley
Brothers and Barry Group have expanded both internally and through acquisitions whereas
companies such as the Quinlan Group have expanded mainly through internal growth. FPI and
National SeaProductsretantheir dominant positioninthegroundfish sector, with FPI al so emerging
as amajor shellfish producer.

Typically, oneof themajor concernswith corporate concentration ismonopoly power and theimpact
a dominant firm can have in final product markets. Most of the output of our fishing industry is
destined for export markets and the impact of Newfoundland and Labrador production in local or
even national marketsisminimal and assuchisnot considered significant at thistime. Consequently,
this is not a major concern for the Panel. Indeed, this approach is consistent with the Federal
Competition Act which provides for exemptions when companies are exporting product from
outside of Canada (Section 45(5)). The Panel is more concerned with the impact corporate
concentration would have on port market competition and the structure of the processing sector and
the fishing industry generdly.

It must be noted in the context of the Fishing Industry Collective Bargaining Act, the structure of
the industry is essentially designed to ensure a degree of corporate concentration. Harvesters
combine to establish their bargaining position as do processors to develop their price position.
Harvesters are self-employed business people who catch and sell fish and in turn are organized
through the FFAW/CAW (accredited body) to negotiate fish prices. Processors, while not yet
represented by an accredited body, usually meet as a group through the Fisheries Association of
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Newfoundland and L abrador (FANL ) to negotiate minimum pricesfor sel ected species. Thisprocess
of harvesters and processors working to devel op aprice position requires aspecia exemption under
Section 4 of the Competition Act.

The current processing licensing system al so promotes increased corporate concentration. With the
collapse of groundfish resources in the 1990s, there came a recognition there was too much
processing capacity intheindustry. Governmentswere not prepared to buyout companiesand assuch
theindustry wasleft to self-rationalize. To assist this, acore-noncore processing licensing policy was
introduced in 1997. Thispolicy provided core plantsthe opportunity to becomemulti-species plants
and internal expansion was permitted. Non-core plants could only process those species that were
on their origind licence, and hence the opportunity for expansion was limited. Non-core plants,
however, could achieve core status by combining licencesfrom other non-core processing facilities.
This policy framework would ultimately lead to fewer processing facilities over time.

Inthe March 1997 announcement of this processing policy, Government stated: ” Measures such as
the designation of core/multi-species plants and the transfer of processing licences will have a
positive impact on the future performance of the industry, aswell as on capacity consolidation and
realignment. Andthat... the policy will giveindustry greater flexibility to effect capacity realignment
and capacity consolidation in response to changing resource and market opportunities. Clearly,
there was arecognition that consolidation and increased concentration in theindustry would likely
result.

8.1 Defining Cor por ate Concentr ation

Corporate concentration has been an issue for national and provincial governments for many years.
Foreign ownership restrictions and legislation such as the Competition Act and the related merger
guidelines have evolved as means of keeping corporate concentration under control and product
markets working efficiently. Legislation to this effect was enacted as early as the late 1880s.
Similarly, the precursor to current Canadian legislation was established in 1910 with major
modificationsin 1986-87. The main purpose of thislegislation has been to maintain competition
in the market place and ensure that fair trade practices prevail.

Most literature reviewed by the Panel concerning corporate concentration tends to centre on issues
of corporae power. The federal Royal Commission on Corporate Concentration defined corporate
power as the economic, palitical and social power that can be derived from the operations of a
business. Economic power refers to the ability of an enterprise to influence market or supplier
pricing, to affect the quantity of products produced, or because of its size, its ability to affect the
price or supply of land, labour, cagpital and other inputs. Political power isof concernif an enterprise
is large enough to have influence on bureaucrats or politicians. The social power component of
corporate power isderived from the economic and politicd power that acompany may have because
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of its size, and the decisions made by the company that could have social consequences, such as
impacts on communities or incomes.

Increased corporate concentration and any rel ated market or competitive control hasthe potential for
acompany to useitscorporate power to extract abovenormal profitsand thisisthefocus of research
that has been carried out in Canada. For the most part, research has shown that market concentration
in Canada tends to be higher that in the United States. That is, in relative terms, firmsin Canada
tend to be larger than in the United States. Aswell, corporae concentration has been increasng
since the early part of the last century throughout the western world.

Theory suggeststhe greater the concentration of activity in afew firms, the greater the likelihood of
anti-competitive conduct amongst these firms. Anti-competitive behaviour canincludesuch practises
as predatory pricing, reciprocal buying practices, priceleadership, and conscious parallelism (price
matching), etc. The Panel believesthat areview of corporate concentration in the fishing industry
requires an inward look more so than an outward market review. For the Panel, corporate
concentration has to be focussed on companies, their ownership, the impact they have on
communities (employment versus unemployment), and the degree of competition for raw material
in port markets.

Competition law in Canada deals primarily with monopoly or dominant firm situations and impact
on final product markets. However, monopsony or hypothetical monopsony is within the mandate
of competition legidation. Inthe Newfoundland and L abrador context, the Panel hasconcerned itself
with monopsony and related power, that is few buyers or adominant firm having the potential to
influence input prices, or in the case of the fishery, over raw material prices.

Furthermore, increased consolidation aso has the potentid to result in plant closures as companies
rationalize and seek the productive efficiencies that can be realized though greater capacity
utilization rates and economies of scale. Thiscould have significant impacts on rural communities.

It is the general view of industry stakeholders that met with the Panel that increased corporate
concentration is likely to occur over the next five years. Increased concentration is likely to be a
result of responses to shortages in raw materials they anticipate, especialy in the crab sector.
Furthermore, the Panel was told some firms may not be able to survive any severe resource
downturns. Those companieswith thefinancial ability to survivewill likely emerge asleaders or at
least as bigger playersin an operating environment with fewer plants and fewer firms.

Others have told the Panel that companies have to be large to compete internationally. Small firms
can be at adi sadvantage when competing globally; they lack the volume of product to sell to large
chainsand do not havethe corporate presenceor research fundsto beleadersin production methods.
Generally, both harvesters and processors recognize the need for astrong corporate entity to ensure
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the province s presencein the competitive international marketplace and to enhance theprovince's
overall competitive position.

Research has shown companies which pursue acquisition strategiesfor corporate growth do so for
many reasons. Some rationale given for mergers and acquisitions include the need to improve
productivity, to improve marketing and distribution capability, to improve shareholder value, to
improve entrepreneurial aspects of their company such as to reduce risk or improve company
vighility; or to reap increased financial rewards due to unique characteristics of the company that
Is being acquired.

It is quite probable asfirms get larger and concentration increases, the level of diversity inindustry
output could very well decline. As somefirms get larger they can become less responsiveto new or
increased market opportunities and there could belessinnovation. For thisreason policiesto ensure
that small, medium and and large firms co-exist in the fishing industry are important. Generdly,
small and medium sized firms can more readily meet the needs of niche markets or quickly respond
to new opportunities.

Initsstudy of thefishing industry, the Pand did not have accesstothefinancial recordsof individual
corporations. Assuch, final product output was used as ameasure of corporate concentration rather
than assets or actual revenues earned. While this measure assumes a degree of homogeneity of
production and methods employed, the Pand believes it does provide a reasonable picture of what
is being produced and the extent of corporate control in the industry.

8.2 Concentration in the Fish Processing Sector

In the global marketplace Newfoundland and Labrador is a relatively small player. Totd fish
produced in this province represents 26 percent of total Canadian seafood landings and just 0.3
percent of total world fish production. This province is, however, the world' s largest producer of
coldwater shrimp and currently is one of the world’ s largest producers of snow crab.

In general, the world food and fish distribution sector has seen increased consolidation in recent
years. Indeed, since August 2001 there have been anumber of major acquisitionsand mergersin the
international seafood community including; the purchase of the North American seafood divisions
of Unilever (Gorton’s-US, Blue Water Seafoods-Canada) by Nippon Suisan (USA); the purchase of
Scotia Campbell Marine in Scotland by Brake Brothers UK; the acquisition by Pieters
Group(Netherlands) of three processing companies Gebr Sterk B.V., DiepvriesMonnickendamB.V.
and Serk U.K; and, the merger of two shrimp processors Finny Reker AS and Sirevaag AS of
Norway. These mergers and acquisitions illustrate the trend of seafood firms becoming larger to
meet the ever increasing demands of today’ s marketplace.

The Newfoundland and L abrador fishery is comprised of many small and medium sized firmswith
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one large integrated company, FPI being the dominant player. Table 8.1 outlines the ten largest
companies operating in the province based on final product output. FPI isthe largest firm followed
by the Barry Group, Quinlan Group and Daley Brothers Limited.

As previously noted, the financial collapse of the groundfish sector in the early 1980s resulted in
government creating Fishery Products International. This company was formed by merging eight
processing companies with a total of thirty-two processing facilities. Since that time, FPI has
divested of all but nine of these facilities. A number of the divested facilities continues to be
operated by other companies.

Despitetherationalization within FPI over the past ten years, FPI remains the largest fish company
in the province and in Canada. Aswell, it isthe largest publicly traded company headquartered in
the province. Based on the Report on Business survey of the top 1000 companies in Canada, FPI
ranked 313in profitability in 2000 and 346 in 1999. Furthermore, Seafood Businessranks FPI asthe
5" largest seafood company
operating in the United States in
2000, however thisisdown from 3¢ LSS e e b b e B
largest in 1997. If other

international seafood companies
continue their recent acquisitions
strategies, then the relative position
of FPI in North American markets
could continue to diminish.

When FPI wasestablished it wasthe
view of government and industry
aike that a large company was
needed to more effectively market 2-1a 11-5a s1-zse 251
the volumes of maeria available HEm R Rty

fromthe offshore. At the sametime,
a company with a well established
marketing arm was seen as critical
for the long term survival of the
company and for the long term growth of the province s fishing industry. The new FPI was seen
primarily as an offshore company and as such the potential competitive impacts on smaller inshore
companies were expected to be minimal except in those inshore areasin which they had apresence.
Indeed, astrong marketing arm was seen as an advantage for smaller plants. Thelong term goal was
that FPI would become the marketer of most of Newfound and and Labrador fish products.

o] IEanm on ANTrT ranaboro Fonpy oo
Seuirr :Task Poree o Incoracaand sdjmracrein b sdmac Pabay, DeparracrcoFRmbanc s

Conipicd by Ashe no Pand

Figure8.1

The collapse of groundfish stocksin 1992 changed the focus of FPI. The company suddenly found
itself withlittleraw material and it had to rationalizeits operations and |ook for other sources. Many
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of its plants and most of its offshore trawler fleet were sold. Raw material was imported from other
nationsfor processinginloca plants. The company, however, founditself still seriously short of raw
material and wasforced to turnitsattention to theinshore sector and to product harvested by vessels
less than 65 feet in length.

Some of the raw material the company sought from theinshore sector included crab and shrimp. As
well, whenthe cod fishery wasreopened on the South Coast in 1997, the company actively competed
with other industry players. The Panel believesthe company had thefinancial power to have sourced
alarger share of raw material in the province. Such an aggressive strategy, however, would have
likely met with resistance from other firmsinthe industry. Industry stakeholdersindicate, however,
that FPI has had a significant competitive presence in the inshore sector.

Many firms did not have the financia strength to continue to operate as did FPl and National Sea
Products. Asaresult, the number of activelicensed primary process ng plants has declined by almost
35 percent since 1992 and by 40 percent since 1988. As illustrated in Figure 8.1, most of the
absolutedeclinein the number of plants has occurredin the number of smaler processing facilities.
A number of larger plants however have permanently closed their doors or downsized. The number
of plants employing 250 or more people has declined from 25 in 1984, to 14 in 1992 and to just 7
in 2000. For example, the communities with large offshore plants most impacted include Catalina,
Ramea, Burgeo, St. John’s, and Trepassey.

Table 8.1
Top Ten Fish Companies by Production
Newfoundland and L abrador, 2000
Company Species processed Ranking
Fishery Products International Limited |Groundfish, Pelagics, Shellfish 1
Barry Group/Seafreeze. Groundfish, Pelagics, Shellfish 2
Quinlan Group Groundfish, Pelagics, Shellfish 3
Daley Brothers Limited. Groundfish, Pelagics, Shellfish 4
National Sea Products Limited (Highliner| Groundfish, Pelagics, 5
Seafoods)
Beothic Fish Processors Limited Groundfish, Pelagics, Shellfish 6
Allen's Fisheries Limited Groundfish, Pelagics, Shellfish 7
Woodman's Sea Products Limited Groundfish, Pelagics, Shellfish 8
P. Janes & Sons Limited Groundfish, Pelagics, Shellfish 9
Grand Bank Seafoods Inc. Shellfish 10
Note: Rankings are based on final product output.
Source: Department of Fisheries and Aquaculture

Thechangein plant sizeisalsoareflectioninthe changing corporate dynamicsintheindustry. Since
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1980, there hasbeen an overall increaseinthelevel of corporate concentration within the province's
fishing industry. By sector, however, there have been changes with new companies emerging as
significant players. For the most part, the largest companies have fewer plantsand lower production
while several smaller companies have increased in size. Relative concentration of production has
decreased in the shellfish sector while concentration has increased in the pelagic and groundfish
sectors. At the sametime, the number of active primary plants has declined from 220in 1980 to 124
in 2001.

In 1980, the top ten companies with the largest percentage of production represented 65 percent of
total provincial output and this decreased marginally to 62 percent in 1987. By 2000, the top ten
compani esrepresented 76 percent of provincial output of whicheight hed crab processing licences.

Similarly, production by the top four companies represented 52 percent of totd provincial output in
1980 and thishad increased to about 53 percent by 2000. Inrelativeterms, production by thetop four
companiesdid not increase at the samerate asthe production of the other 6 companiesin thetop ten
group. This is due to the increasing size of the remaining players and is characteristic of the
groundfish collapse and the increased landings of shellfish.

It isaso interesting to note the change in production concentration rates also saw a change in the
rankings of companies. For themost part, Fishery Products|nternational, and its predecessor Fishery
Products, remained the largest company throughout the study period followed by National Sea
Products at number 2 in 1980 and 1987. In 2000, National Sea had declined to the 5" largest
company in the province. The emergence of new companies, that is the increased percentage of
production they represent, is partly afunction of the changein production mix with lower harvests
of groundfish and pelagic species and increased shellfish harvests. More importantly, however, is
that many companies have grown through acquisitions and though internal growth.

Boththe Barry Group and Daley Brothershave seentheir operationsgrow considerably over the past
twenty years. The Barry Group, for example, has expanded its pelagic operations though internal
growth and through acquisitions. As wdll, it has expanded into the shellfish sector through
acquisitionsof crab facilitiesand expansion of facilitiesinto shrimp production. The Quinlan Group
has expanded its operations and shifted its production focus to processing mainly shellfish such as
crab and shrimp. Daley Brothers has evolved as a significant player in the shellfish sector for both
crab and shrimp.

National SeaProductshasconsolidated itsoperationsin Atlantic Canadawithitsprimary groundfish
facility for the company being located in Arnold’ sCove. The company’ sother seven Newfoundland
and L abrador facilities have been either closed or sold. Beothic Fish Processors remains a pivotal
company initsregion and it has adjusted by expandingitscrab processing facility and by processing
other groundfish or pelagic species as market conditions warrant. P. Janes and Sons has been a
shellfishprocessor since 1967 and has capitalized internally onincreased opportunitiesinthissector.
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Woodman's has emerged as a significant player as a result of internal corporate growth and
diversification.

It isnoted that the seal processing industry is highly concentrated with two companies, Carino Ltd.,
owned by Norwegian interests, and the Barry Group, controlling most of this sector. The sealing
industry can be highly competitive from year-to-year and this competitive dynamic is driven by
market conditions. This demonstrates that a smal number of firmsin any one sector can give rise
to intense competition for raw material.

8.3 Concentration in Groundfish Production

As discussed throughout this report, the groundfish sector has seen dramatic changes over the past
twenty years. Catastrophic declines in resource availability have forced substantial adjustments
within this processing sector. For the most part the large offshore plants that existed in the 1980s
have now become seasonal operations or remain inactive. Firms wishing to remain in groundfish
have had to acquireraw material outside the province and country, introduce new technologies, and
mainly source raw material from the inshore sector. FPI and National Sea have small offshore
allocations of cod, redfish and turbot but yellowtail flounder is the only major offshore stock that
was under moratorium which has shown somerecovery.

In 1980, the top ten companies producing groundfish represented 74 percent of tota groundfish
production. By 1987 this had dedined to 72 percent, however, by 2000, the top ten companies
produced 88 percent of total production. Similarly, thefour largest compani esrepresented 61 percent
of production in 1980, 60 percent in 1987 and 74 percent in 2000. (See Table 8.2)

The changes in production and rankings clearly isafunction of the availability of raw material and
changing market challenges. Many processors have not foundit feasibleto processthe smal volume
of groundfish, and especially cod, that are available. Assuch, many plants, while they purchase the
raw material from harvesters, have arrangements with the larger processors who actually do the
processing.

The market for cod is very competitive and the competition from companies in China and other
major competitorsis significant. Asaresult, many companies with small volumes of raw material
do not find it profitable to process cod. Therefore, alarge proportion of raw material is forwarded
tolarger players such as National Sea, FPI, and Woodman's. These companies have installed flow-
line technology and as such have a greater ability to compete in the marketplace with premium
products.

Itislikely the largest groundfish processors will retain their position within the Newfoundland and
L abrador industry. Indeed, as groundfish resources recover companieswith competitivetechnology
will most likely continue to process the larger proportion of raw material. Cod block and filletsare
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commodity items and current margins are low. As such, the vaue added producers will more than
likely have a strong competitive edge in the medium term. Other major players will likely expand
their presence depending on market conditions. However, itislikely only companieswith sufficient
raw material and financia strength will be able to justify expenditures in expensive flow-line
technology.

Table8.2
Top Ten Groundfish Companies (1)

Newfoundland and Labrador, 1987, 2000

1987 2000
Fisheries Product International Limited |[Fisheries Product International Limited
National Sea Products Limited National Sea Products Limited (Highliner
Seafoods)
Connor Brothers Limited Barry Group/Seafreeze

Earle Brothers Ltd./The Earle Freighting|Beothic Fish Processors Limited
Service Ltd.

Universal Multifoods Woodman's Sea Products Limited

Beothic Fish Processors Limited Sea Crest Corporation of Canada Ltd.
Eldorado Seafoods Ltd. Labrador Fishermen’s Union Shrimp co. Ltd.
Conpak Seafoods Ltd. Daley Brothers Ltd.

Cape Pine Fisheries Ltd. P. Janes & Sons Limited

Fogo-Island Co-op Society Limited Eric King Fisheries Limited

Top Ten: 72 % of production Top Ten: 88 % of production

Top Four: 60 % of production Top Four: 74 % of production

Note:(1) Rankings are based on final product output and are from highest to lowest in descending order.
Source: Department of Fisheries and Aquaculture

Should groundfish stocks recover it could be more difficult for small operators to compete with
larger compani es. Companiesthat originally sourced raw material offshore such asFPl and National
Sea Products will likely have to continue to source raw material from inshore vessels. This could
mean that larger dominant firms will be competing with smaller companies to agreater extent but
thiswill largely depend on market conditions and on the volumes of raw material available. It could
also be affected by any business arrangements such as marketing between larger and smadler firms.

It isclearly evident the groundfish sector of the industry will undergo further structural adjustment
in the absence of any significant resource recovery. Marginal plantswill find it difficult to adjust to
thiscircumstance. It can be assumed, however, that asufficient number of firmswill surviveto give
an effective distribution of regional capacity in relation to regiona resource availability.
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84 Concentration in Shellfish Production

Coinciding with the collapse of groundfish stocks was a sharp increase in the volumes of shellfish
landings on a province-wide basis. At the same time there were favourable exchange rate changes
for principal export destinations and stocks of crab in other jurisdictions such as Alaska collapsed.
The end result was by 1995, unprecedented prices for crab and record harvest levels to this date.
Some of the companies with crab

licences suddenly went from low

margin to high margin operations. Snow Crab Production By Company
Hewloundland and Labrader, 2000

0.1% 14.2%

With increased profitability there
came incressed pressure by other
operators for the issuance of new
licences. Assuch, from 1996 to 1999
an additional 19 crab processing
licenceswereissued. The end result
is that there are now more playersin
the crab indugtry than previoudy. ' B.a%
This should ultimately reduce the '
potential for any one firm from
dominating the industry. Increased
crab quotas in the post- 1996 period
were .the impetus for the increase in Figure8.2
new licences.

11.1%
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Figure 8.2 shows crab production by company. While the company names are omitted, it is evident
that the industry consists of anumber of small, medium sized and large players. In 2000, therewere
atotal of 23 companies. Output ranged from six to 14.8 percent per company for the sx largest
companies. Aswell, there were 8 compani es producing between two and five percent of provincial
output, five companies produced between 1-1.9 percent and four companies produced lessthan one
percent (based on raw material equivalent).

The Panel notesthat allegations of cartel arrangementsin the crab sector had their origin in the post-
moratorium period when crab becameincreasingly important. Nineteen additional crab licenceswere
issued over the 1996-1997 period together with an additional licence in Black Tickle in 2000.
Several of these processing licences were issued to existing crab licence holdersin response to a
proposal call by the Department of Fisheries and Aquaculture in 1997. A number of these new
entrants have now become significant players in the shellfish sector.

The shellfish sector does not only consist of crab producers. Other species processed by one or more
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firmsinclude Icelandic scallops, Stimpson surf clams, shrimp, whelk, and squid. Table 8.3 shows
the top ten shdlfish processing companies of which eight hold crab processing licences. In terms of
corporateconcentration, itisnoted that Grand Bank Seafoods, asubsidiary of Clearwater Fine Foods
Inc. Ltd., is the only surf clam producer in the province and this operation is supplied by the
company’s offshore surf clam allocation.

As previoudy noted, FPI isthe largest seafood processor and it dominates the shellfish sector with
two offshore shrimp allocations, two onshore shrimp processing plants, and two crab processing
facilities. The Quinlan Group, Daley Brothers and the Barry Group are significant shdlfish
processors through their crab and shrimp operations. Beothic Fish Processors is alarge player in
snow crab but also processes other crab species.

Table8.3
Top Ten Shellfish Companies (1)

Newfoundland and L abrador, 1987, 2000

1987 2000
Fisheries Product Internaional Limited Fisheries Product International Limited
Notre Dame Bay Seafoods L d. Quinlan Group
Quinlan Group Daley Brothers Ltd.
P. Janes & Sons Ltd. Barry Group/Seafreeze
Cape Pine Fisheries Ltd. Beothic Fish Processors Limited
Argosy Seafoods Limited Grand Bank Seafoods Inc.
TerraNova Fisheries P. Janes & SonsLtd.
Labrador Fishermen’s Union Shrimp Co. Ltd. |RJP Seafoods L td.
Canada Bay Seafoods Limited Penney Group
Beothic Fish Processors Limited St. Anthony Seafoods Ltd. Partnership
Top Ten: 82 % of production Top Ten: 77 % of production
Top Four: 56 % of production Top Four: 52 % of production
Note:(1) Rankings are based on final product output and are from highest to lowest in descending order.
Source: Department of Fisheries and Aquaculture

In 1987, 82 percent of total provincial shellfish production was produced by the top ten companies.
By 2000, the top ten companies produced 77 percent of provincia output. Similarly, in 1987 the top
four companies produced 56 percent of total provincial shellfish production, however, by 2000 this
had declined to 52 percent. The decline in the relative share of total output of each company is a
reflection of the number of new licencesissued since 1995. These new licencesinclude crab and an
additiond ten shrimp processing facilities.

The shrimp processing sector isdominated by six firmsoperating 10 processing facilities. FPI isthe
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largest cooked and peeled shrimp producer followed by the Quinlan Group, Daley Brothers, and the
Barry Group. Thisisanew sector of the fishing industry and the expansion has been entirely funded
by the private sector. Indeed, processors funded their own expansion and much of the expansion of
the harvesting sector. Aswill be discussed later, this has solidified linkages between harvestersand
processors for both crab and shrimp.

The corporate dynamics of the crab sector have changed significantly over the post-1992 period. A
number of new players have entered theindustry and several of the older playershave either retained
or expanded their presence in theindustry. A number of industry dliances have also emerged from
time to timeto pursue common interests.

85 Concentration in Pelagic Production

Companies operating in the pelagic sector have in the past been small to medium sized firms. The
Barry Group hasemerged asthe dominant firmin thissector. In 2000, there were 26 firms producing
less than 0.5 percent of total output, 12 firms produced between 0.5 and 0.2 percent each, 6 firms
produced between 2 and 6 percent each and 4 firms produced greater than 6 percent each of total
provincial production. (See Table 8.4)

The main pelagic species processed in the province include capelin, herring, and mackerel with
capelin being the most lucrative and important species for much of the industry throughout the late
1980s. Landings, however, havedeclined inrecent yearsprimarily in response to weakened market
conditions. Herring and mackerel are harvested well below TAC levelsand, aswith capelin, current
harvest levels remain below historical averages. The volume of capelin produced has declined
substantidly over the past ten years. Prices are low and only companies with strong market
connections and an established client base have been able to remain profitable or at |east operate
within the margins available.

In 1987 the top ten firms produced 62 percent of total provincial output and by 2000 this had
increased to 86 percent. Similarly, the top four firms produced 39 percent of total output in 1987
however, this had increased to 62 percent in 2000.

The change in corporate concentration evident in this sector isareflection of both changing market
conditionsand growth though internal expansion and acquisition strategy that appearsto have been
followed by the Barry Group over this period.

Thelevel of corporate concentration seen in this sector is greater than that found in other areas and
this increase has occurred in the past decade. This sector, however, has been impacted by lower
landings overall which in turn has affected industry participation. There are a large number of
smaller playersinthissector, and given the market requirementsfor productsproduced, itisunlikely
that any one firm will completely dominate the industry. When market prices recover, the Panel
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expects that many producers will return to historical production levels, especially for capelin.

Table8.4
Top Ten Pelagic Companies (1)
Newfoundland and L abrador, 1987, 2000
1987 2000
Barry Group/Sedfreeze Barry Group/Sedfreeze
T& H FisheriesInc. Allen’ s Fisheries Ltd.
Northwest Fisheries Ltd. Quinlan Group
P. Janes & Sons Ltd. Beothic Fish Processors Limited
Notre Dame Bay Seafoods L td. James Doyle (Sr.) & Sons Ltd.
Fisheries Product Internaional Limited |Daley Brothers Ltd.
Quinlan Group Woodman's Sea Products Limited
National Sea Products Ltd. P. Janes & Sons Ltd.
Crimson Tide Fisheries Ltd. Labrador Fishermen's Union Shrimp Co. Ltd.
Allen’s Fisheries Ltd. TerraVistaLimited
Top Ten: 62 % of production Top Ten: 86 % of production
Top Four: 39 % of production Top Four: 62 % of production
Note:(1) Rankings are based on final product output and are from highest to lowest in descending order.
Source: Department of Fisheries and Aquaculture

8.6 Corporate L inkages

Corporate linkages, that is alliances, partnerships, and other arrangements are also a form of
corporae concentration and hence, corporae power. Indeed it isthe perceived industry control that
hasresulted from corporate linkagesthat has generated the greatest amount of public debatein recent
times. These linkages can be horizontal linkages between companies or vertical linkages though
buyers and sdlers.

Inthe previous analysis, corporate power and corporate concentration was discussed in terms of the
output of individual companies. This, however, assumesthat firms are behaving independently. If
firms share ownership or management or have one or more of the same directors, thenitislikely an
assumption of independence may not be correct. Interlocking directorshipsand re ationshipsthat tie
companies together effectively reduces the independence of companies.

Alliances of processing companies that have come together to further their interests, such as the
sourcing of raw material are potentially increasing the level of corporate concentration in the
industry. Thistype of alliance hasthe potential to increase the corporate power of its members and
could directly or indirectly impact the competitive environment within the industry including
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whether or not any premiums paid over and beyond the minimum negotiated fish priceto any given
enterprise or fleet sector. Moreover, such an associaion of firms could also impact on whether or
not a plant may remain closed in certain circumstances.

The Panel holds the view in a normal business environment, any individual company should have
the right to decide whether or not it isinits best corporate interest to keep a plant open or closed.
However, it ishighly probable that any alliance of interlocking companies could present asituation
where corporate dynamics at play in the alliance could lead to the closure of a plant or present
obstacles to the re-opening of aplant tha would otherwise be operating. In situations where this
occurs, there is a compelling public policy reason for government intervention to safeguard the
public and community interest.

Through its consultations the Panel observed a general sense of mistrust within the industry. This
mistrust consisted of mistrust between processors and between harvesters and processors. Over the
past several years this has given rise to dlegations of the operation of a cartd within theindustry,
especidly within the crab sector. The Panel believes that certain linkages between companies and
the increased investment by processors in the inshore harvesting sector have contributed to this
mistrust.

8.6.1 Horizontal Linkages

Horizontal linkagesrefer to the relationshipsthat devel op between companiesin the sameor similar
sector. They can include common directors, mergers, partnerships, contractual arrangements, and
other alliances where busnesses or their management develop strategies for business operations.
Knowledge of operations within another company and the ability to influence corporate decisions
could ultimately result in linked decision making.

There are anumber of corporate alliances that have operated or are operating within the industry.
Through these alliances, companies come together to complete projects, pursue common goals,
explore new opportunities, share resources and to even share experience and expertise. From a
business perspective, partnering reduces the risk associated with start-up or expanding existing
operations.

For the most part, the Panel seesthese arrangements as having the potentia to benefit the industry.
For example, inthe past, fragmented approachesto dealing with markets have often resulted inlocal
processors competing with themselves rather than facing world competition as a united
Newfoundland and Labrador industry. Past studies have suggested this may have resulted in lower
than expected returns being received in the marketplace resulting in a net economic loss to the
industry and to processors in general.
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Table8.5

Corporate Alliances in the Fish Processing Sector
Newfoundland and Labrador, 1999-2001

Alliance Affiliated/Member Companies

Atlantic Queen Seafoods Beothic Seafoods Ltd., Notre Dame Seafoods Ltd., FPI, plus 3

Limited companiesin New Brunswick and Quebec

Eagle Fisheries Limited* Grand Atlantic Seafoods Inc., Sea Crest Corporation of Canada Ltd.,
P. Janes & Sons Ltd., Breakwater Fisheries Ltd.

Falcon Seafoods Limited Quinlan Group, Daley Brothers, Barry Group

The Glacier Group Eric King Fisheries Ltd, Rocky Harbour SeafoodsLtd., Allan’s
Fisheries Ltd., James Doyle & Sons Ltd (Doyle Group).

Newfoundland Freezing Barry Group Inc., Daley Brothers Ltd. Quinlan Brothers Ltd,

Plants Corporation Quinsea Fisheries Ltd. P. Janes & Sons Ltd., Grand Atlantic

Seafoods Inc., Higdon's Seafoods Ltd., Sea Crest Corporation of
Canada Ltd., Allen’s Fisheries Ltd., Tors Cove Fisheries Ltd., Cape
Broyle Sea Products Ltd., Deep Atlantic Sea Products Ltd., Englee
Seafoods Ltd., Aqua Fisheries Ltd., JW. Hiscock and SonsLtd.

Newfound Resources Ltd. Quinlan Brothers Ltd., Sea Crest Corporation of Canada Ltd, E. J.
Green Ltd., P. Janes & Sons Ltd., Woodman’s Sea Products Ltd.,
Aqua Fisheries Ltd., Tors Cove Fisheries Ltd., Beothic Fish
Processors Ltd., Fogo Island Co-op, Harbour Grace Fishing
Company Ltd.

Source: Registery of Companies: Panel communication with companies.

Joint ventures are normal meansof doingbusinessin most segmentsof the Canadian economy. Joint
ventures allow partnersto share expertise, financial resources and risk. These have been acommon
feature of the Newfoundland and Labrador fishery for many years, and for the most part, have had
apositiveimpact on many sectors of the industry.

On the negative side, alliances have the potential to change the balance of competitive forces
operating in an economy. This depends on the types of relationships that develop between firms. If
companies, by coming together represent a significant portion of amarket or market segment, then
they could potentially begin to act together and influence competitiveforcesin that market segment.
Thiscould provide the potential for anti-competitive behaviour. Alliances by themselves however,
do not automatically ensure the ability to influence markets. The nature of business associations,
however, could result in similar companies behaving similarly or at least influencing each other’s
behaviour.
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There are many examples of alliances or business arrangements that have been formed in the
Province. Companiesforming alliances do so without having to seek approva from the Department
of Fisheries and Aquaculture. It isthe Panel’ sunderstanding none of theallianceslistedin Table 8.5
have been issued licences under the Fish Inspection Act. Facilitiesare operated under theindividual
company’ sprocessing licence or a separate licensed company for the purposes of the joint venture.
Alliancesfall under the auspices of the Cor porations Act, and competition law in general. Theactud
licensing of processing plantsfallsunder provincial jurisdiction with the Canadian Food I nspection
Agency playing a health and safety role primarily linked to the export of final products.

One of the oldest aliancesin the Atlantic fishing industry is Atlantic Queen Seafoods Ltd through
which six companiesin Alantic Canadamarket their crab output. FPI, whichisamember of Atlantic
Queen, has al so been contracted by the Group to market on their behalf. Beothic Fish processorsand
Notre Dame Seafoods Limited are other members of the group in addition to three other crab
processors in New Brunswick and Quebec. Atlantic Queen Seafoods Ltd. has an outward market
focus and is not involved in raw material sourcing nor does it operate any processing facilities.

Falcon Seafoods Limited, ajoint venture of principals of the Barry Group, Daley Brothers and the
Quinlan Group, wasinitially formed in 1999 to jointly operate crab operationsin Burgeo and Ramea
in anticipation of an offshore source of crab being diverted for processing. On this basis an
investment was made in a new crab operation at Burgeo and several crab vessels. The group also
took steps to activate Ramea in the same context. In 2000, the overall provincia crab quota was
reduced and neither Burgeo or Ramea received aspecid allocation. Conseguently, the company did
not activateeither facility. 1n 1999, Falcon Seafoods Limited, together with Eagle FisheriesLimited
made a joint proposal to acquire the inactive Twillingate fish plant. The Group dso became
involved in several other plant locations including Gaultois.

Eagle Fisheries Limited, an alliance of the principals of Grand Atlantic Seafoods Ltd., Seacrest
Corporation of Canada Limited, P. Janes and Sons Ltd., and Breakwater Fisheries was also formed
in 1999. The initial objective of the company was to acquire and operate the Twillingate plant.
Subsequently, Eagle Fisheries and Falcon Seafoods made a joint venture proposal to acquire the
plant in question. In February 2001, the compani es advised government that because of further crab
guota reductions, they would be prepared to relinguish ownership to another operator. These two
alliances have entered into an agreement to sell their interests in the Twillingate facility to Notre
Dame Seafoods Ltd.

The Glacier Group is aWest Coast dliance of Eric King Fisheries Ltd, Rocky Harbour Seafoods
Limited, Allan’s Fisheries Ltd. and James Doyle and Sons Ltd.(Doyle Group) through which the
group co-ordinatesthe marketing of |obster. The Group doesnot have any joint ventureactivity with
respect to the operations of fish processing plants.

Newfound Resources Ltd. isaconsortium of 10 inshore companies aong the East/Northeast Coast
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who wereinitially given an offshore
alocation of northern cod in the
1980s to help reduce the seasondity
of their plant operations. Following
the decline of Northern cod,
Newfound Resources was given an
offshore Northern shrimp allocation
which it harvests with its own
vessel. Newfound has no day to day
involvement in

the operation of fish processing
plants.

Snow Crah Production by

NFPC Members Versus Other Process5ors
Hewlundland and Labrad or, 2000

MFFLC
Newfoundland Freezing Plants Members

Corporation (NFPC), isaconsortium B0%
of fifteen inshore fishing companies St DR Conqles by bt Pl

which hold crab processing licences ™
and licences for other species as Flgure8.3

well. It consists of eight companies

which were issued crab licences since 1996 and the seven other firms with alonger history in the
crab industry. This consortium was formed in 1999 with the objective of advancing the common
interests of its membership. It engagesin the bulk purchase of packaging materials, bait, and other
production inputs and is the vehicle through which its members hold an approximate 10 percent
shareholder interestin FPI. Inits consultations, the Panel was advised that NFPC hel psfacilitate the
distribution of crab amongst its members especially during the peak and shoulder periods of the
season but that NFPC has no direct involvement in pricerelated matters. Furthermore, the Panel has
been told that it has no involvement in the operation of fish plants.

8.6.2 Vertical Linkages

Asnoted in earlier sections the inshore and offshore processing sectors evolved along two distinct
lines. Theinshore processing sector’ sraw material supply hasbeenamost exclusively supplied over
theyearsby independent fishing enterpriseswhich, fromthe 1970sonwards, was given formal effect
through the federal government (DFO) fleet separation policy. Under thiscurrent policy, which has
beenfully supported by the province, processors cannot hold licencesto own and operatevessel sless
than 65 feet in length. This policy was implemented to give inshore fishers a measure of
independence and to prevent the processing sector from controlling the inshore harvesting sector.
In the offshore sector, however, vertical integration has been a structural element since the earliest
days of the offshorefishery with firms operating integrated plant/trawler capacity. Thiswascritical
to the evolution of the capital intensive offshore fishery since secure access to raw material supply
was critical to investment decisions.
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Thereislittle doubt inshore fish enterprises, over the decades, depended on individual enterprise
businesslinkages with processing firmsto provide aline of credit from season to season. With the
major transformation that took place in the inshore fishery, especially in the post-1960 period with
themovement tolarger longliner-typevessels, the capital requirementsof inshorefishing enterprises
increased dramatically.

From this perspective, the province’ sFisheriesLoan Board, established in 1949, provided afunding
option for those fishermen upgrading ther enterprises subject to their meeting specific loan/grant
guidelines. Over the1951 to 1978 period loan activity was confined to vessel/equipment loans and
vessel bountiesfor vessel s 35-65 feet inlength and theannua val ue of loansincreased from $49,000
to $13.3 million in 1978/79. By March, 1979 over 6,700 loans with a value of approximately $48
million had been approved. In many instances, however, inshore fishermen still maintained their
business linkages with local processors/merchants including loan arrangements to finance vessel
fishing gear and equipment. Inturn, these symbiotic arrangements hel ped the local processor secure
the landings associated with any given enterprise.

The significant capital costs associated with the modernization and upgrading of larger vesselsin
the inshore sector after the late 1970s brought an expanded financial dimension to thefishery. The
private banking sector was reluctant to fund the capital associated with fleet modernization in the
inshore fleet sector before this date. Furthermore, the province was finding it fiscally difficult, to
directly fund the increasing financial needs of inshore enterprises greater than 35 feet in length.

Following discussions with the banking sector in the 1979 to early 1980 period, a Bank Loan
Guarantee Program wasimplemented in 1980 to fund those | oan applications exceeding $50,000 for
vessel s/equipment that previously would have been channelled through the Fisheries Loan Board.
Under this program both the banks and the Board had to approve each |oan application. The program
remainsintact with funding being provided by the banks and for each loan granted, 20 percent of the
principal is added to a guarantee pool for each bank by the province.

Thisprogram proved to be extremely successful and waswidely avalled of by larger inshorefishing
enterpriseoperators before thegroundfish collapse. Over $138 million wasapproved by the banking
sector under this program over the 1980-2001 period with atotal loan guarantee default rate of
approximately 3 percent or $3 million for this period. Asof March 31, 2001, 119 loans totalling
$31.1 millionwereoutstanding. In 1995 government took adecision to integrate the FisheriesLoan
Board programs, including the Fishing Vessel Bank L oan Guarantee Program into programs of the
then Department of Devel opment and Rural Renewal . By thistime, however, the groundfish collapse
had led to a sharp reduction in loan activity for vessel construction and upgrading. This changed
abruptly with the further expansion of the snow crab fishery after 1995 and the development of the
new inshore northern shrimp fishery over the 1997-2001 period.

These devel opments brought new alliances between inshore harvesting enterprises and processing
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companiesasfirmsincreased their funding support to fishing enterprisesin the expanding shellfish
sector as one major avenue to secure access to raw material supply. A number of companies had
previoudy financed inshore vessels but the shdlfish processing sector’s investment increased
dramatically in the post-1995 period. The Panel has not determined the level of recent processing
sector financial support in the inshore harvesting sector. However, based on discussons with this
sector it appears this investment exceeded $50 million over the past 3-5 years. Most of this
Investment was associated with the rapid expansion of the inshore northern shrimp fishery which
saw the number of licensed vesselsin this fishery increase to approximately 350 vesselsin 2001.

Much of this processing sector investment in shrimp vessels was to secure or safeguard access to
crab landings harvested by these vessels as well. Under these financing arrangements entered into
between inshore vessel licence holders and the processing sector, usually throughlegal agreements,
the licence holder in return for this processing sector financial support either directly or secured by
a guarantee through the banking sector, is obligated to sell the enterprise’s catch to the processor
party to any agreement for the duration of the loan repayment period agreed upon. It is aso
understood that li cence hol ders have agreements which will give them the flexibility to terminate
such arrangements and move to other processors if the loan obligations are met early. These
arrangements, may or may not contain any linkage to fish price considerations other than those
linked to minimum negotiated prices prevailing in the industry.

Corporate sector investment in the inshore harvesting sector does bring a measure of direct and
indirect corporate control over access to raw material. In and by itself, however, any such
agreements entered into by willing parties, help secure any given processor’s raw materid supply
which is critical to any firm’'s stability especidly when there is keen competition for available
landings. The inshore vessel owner/operator also benefits materially especidly if other financing
options are not available. Moreover, the readily available financing through the processing sector
associated with the expansion of the inshore northern shrimp fishery for example presented an
alternativeoption for many vessel operatorsasopposed toamorerigid and disciplined |oan approval
processassociated with the Bank Loan Guarantee Program. Itisnoted, however, that thisProgram’s
guidelineswere amended in 1999 to permit the refinancing of loans, of inshore enterpriseswho met
the loan requirements under the Program. Given these considerations, the Panel is not of the view
that government interventionisnecessary to restrict any vessel financing arrangements entered into
by willing parties in the inshore harvesting and processing sectors. The Pand is of the view,
however, that the fleet separation policy of DFO has a solid public policy basis.

Harvesters have freely entered into these agreements, however, it isimportant that an alternative
funding source is available if so desired. The Panel has been told harvesters are free to move to
another processor for the sale of raw material provided that theloanispaidin full. Some agreements
may obligate the vessel owner/operator to sell the vessd’ s catch to the financing firm for a specific
period of time. The Panel has been advised in this case aloan can be repaid in advance of thistime
but the obligation to continue selling the enterprise’ s caich remains. Aslong as another processor
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isable or willing to provide funding harvesters have free movement. Other financing alternatives
such as the Business Development Corporation (BDC), the Small Business Loan Act (SBLA), and
the Bank L oan Guarantee Program provide access to funding for harvesters. Increasing the profile
of the Bank L oan Guarantee Program could hel p alleviate some of the concernsraised by harvesters
in this regard. Small boat harvesters face special challenges at securing financing under the Bank
Loan Guarantee Program. The Panel suggests government, banks, and harvesters meet to review
current guidelines.

8.7 Competition Within the I ndustry

Onthe surface, the number of compani es operating within theindustry should besufficient to ensure
a reasonable degree of competition for raw materia. This of course assumes that companies are
operating independently of oneanother. Thevertical and horizontal linkagesevident intheindustry,
however, suggests that there is apotential for reduced competition.

The Competition Bureau hasthejurisdictionto review all egations of anti-competitive behaviour and
has the necessary power to undertake such a review if a formd complaint is lodged. From
consultations and mediareports, it is the Panel’ s understanding that there is @ least one reference
to the Competition Bureau.

Section 45 of the Competition Act clearly outlines the prohibited acts. Penaltiesfor violation of the
Act are high with prison terms up to five years or ten million dollars or both. Specifically the Act
states:

45. (1) Every onewho conspires, combines, agrees or arranges with another person:

(& to limit unduly the facilities for transporting, producing, manufacturing,
supplying, storing or dealing in any product,

(b) to prevent, limit or lessen, unduly, the manufacture or production of a product or
to enhance unreasonably the price thereof,

(c) to prevent or lessen, unduly, competition in the production, manufacture,
purchase, barter, sale, storage, rental, transportation or supply of a product, or in
the price of insurance on persons or property, or

(d) to otherwise restrain or injure competition unduly,

is guilty of an indictable offence and liable to imprisonment for a term not exceeding five
years or to a fine not exceeding ten million dollars or to both.

Thereisaview among someindustry players that competition has been reduced in recent years and
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thisfishing season in particular. Harvesters, especially small boat fishermen, indicatethat the level
of competition within the industry has declined. They cite bonus payment changes to their fleet
sector to be akey indicator. It appears, however, that most of the difficulty isfound within the crab
sector.

It can be observed that the greater the competition for raw material in the industry the greater isthe
probability that the minimum price established under the final offer selection mechanism will be
exceeded. The Panel notes, for example, aschedul e of bonuses has become acommon characteristic
of the crab fishery over the past several years. The Panel isaware that bonuses are paid for the most
part to help safeguard theraw material supply of individual firms. In general terms, those enterprises
withlarger quotas have greater barga ning power and, asamatter of course, often receiveapremium
over and above the minimum price schedule. Smaller inshore enterprises with reatively smaller
amounts of raw material tend to have less leverage and because of their limited mobility may have
alimited choice of buyers. Thisin turn will impact their opportunity to receive prices beyond the
minimum established price.

The Panel was advised, for example, that in one region in 2001 some small boat crab harvesters
received an end-of-season bonus payment, while other small boat harvesters in a different
community, in the sameregiondid not receive this benefit from the same processor. On the surface,
at least this suggests that competitive forces at play in any given community may also impact
whether or not bonuses are paid. Conversely, there may be factors other than competitive forces
which can explain price differentids within the same fleet sector as reflected through bonuses.

Aspart of its review of corporate concentration, the Panel conducted areview of landingsto get an
indication of the level of competition at port markets. For the largest ports there are a number of
buyers. In 2000, crab was landed in 242 ports, the number of buyers ranged from 22 in the most
activeport, St. John’s, to only one buyer operating in 73 ports. Landingsin single buyer portstended
to be small quantities. Landingsin ports with five or more crab buyers represented over 60 percent
of total landings.

The distribution of landings can impact significantly on the degree of competition at the regional
level. In regions with many buyersit is expected that there will be a greater degree of competition
than in aregion where thereis only one or two buyers. Thiswill not impact the minimum price paid
for raw material under the present price settlement mechanism but it could impact whether or not
harvesters receive additional benefits such as a price premium or in-kind benefits.

As previously noted, the vertical linkages associated with loans to harvesters have the potentia to
be a factor in reducing competition. Thisis especially true if processors are highly leveraged and
anticipate a downturn in either markets or resource availability. There would then be a reluctance
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for aprocessor to accept thetransfer of aloan for a harvester knowing that thiswould increase their
exposure should conditions change. Thisin itself could reduce the level of competition or at |east
affect the free movement of harvestersto different processors.

Further corporate concentration in the industry, if accompanied by reduced competition amongst
players for avalable landings, could very well impact the prices paid to fish harvesters. In all
probability, therewill be atendency for the minimum prices established to be the actual price paid.
The extent to which thiswill likely occur will depend largely on the corporate dynamics at play but
will be unlikely if the industry were to be characterized by a number of firms and alliances
competing aggressively in the same markets.

8.8 FPI’s Proposed Acquisition of Clearwater Fine Foods I nc.

The proposed acquisition of the seafood assets of Clearwater Fine Foods Inc. of Nova Scotia by
Fishery Products International Limited announced on September 6, 2001, impacts directly on the
mandate of the Panel. In an Atlantic-wide context FPI and Clearwater ranked first and second
respectively in 2000 in volume sales. FPI would, if the merger were to be approved, rank number
threein the North American seafood business and be amuch larger player in the Newfoundland and
L abrador fishingindustry. Fromacorporate concentration perspectiveaprincipal public policy issue
iswhether themerged company would giveriseto any significant structural and competitive changes
within the Province' s fishing industry. More specifically, a second principal public policy issueis
whether the proposed merger is generally consistent with the common public policy objectives of
both the Province and the federal government which gave rise to the September 26, 1983 Fisheries
Restructuring Act (F-14) and the April 15, 1987 Fishery Products International Limited
Privatization Act (F-15).

8.8.1 Background to Fisheries Restructuring and FPI Ltd. Privatization

The 1983 restructuring of the offshore sector of the Newfoundland and Labrador fishery, and those
inshore operations within the corporate structure of the offshore companies, had their originsin the
poor financial performance of this sector over the 1980 to 1983 period. During this period the
financia performance of most companies in a groundfish-dominated industry weakened
considerably. Thisfinancial deterioration was maost severe among the various offshore groundfish
processors with major operations in Newfoundland and Labrador including Fishery Products
Limited, National Sea Products Limited, the Lake Group, and John Penney and Sons Limited.
Certain Newfoundland and Nova Scotiaassetsof H. B. Nickerson & SonsLtd. were aso part of the
agreement. It was against this background that the 1982 Report of the Task Force on Atlantic
Fisheries(the Kirby Report) concluded that thebankruptcy of the offshore sector would occur unless
public financial assistance was provided.

Giventherolewhich thefishing industry played in the Province'seconomy at that time, particularly
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the deep sea sector, there was a dear recognition by both the Province and the federal government
that a planned and measured approach to industry restructuring was the most prudent public policy
approachto pursue. Theoption of letting bankruptcy takeits course was not pursued by government
giventhesocial and economicimpactswould betoo difficult to manage. Thisplanned and measured
approach essentially resulted in both governments, and the Bank of Nova Scotia, investing
approximately $252 million inthe form of cash and equity in anewly created hol ding company, FPI
Limited (FPI), and a new operating company Fishery Products International Limited (FPIL).

Under the September 26, 1983, Fishing I ndustry Restructuring Agreement, the assets of the new
company were held by both governments and the Bank of Nova Scotia. This ownership structure
resulted in the Government of Canada holding 60 percent of the company, the Government of
Newfoundland and Labrador holding 25 percent, the Bank of Nova Scotiaholding 12 percent, and
employees holding 3 percent. Over the 1984-1987 period the new operating company FPIL,
successfully adjusted to many challenges flowing from the Fisheries Restructuring Act and this
established the principal reference point around which governments and the Bank of Nova Scotia
agreed to the FPI Privatization Agreement of April 15, 1987.

Thisagreement was subsequently confirmed by theProvinceinlegid ation entitled An Act Respecting
the Return of Business of Fishery Products Limited to Private Investors (the FPIL Act). A principal
provision of thisAct isthat “no holder of Voting Securities and associates of such holder shdl hold
in aggregate Voting Securities to which are attached in excess of 15 percent of thetotal number of
votes attached to all Voting Securities then issued and outstanding”. It is noted that FPI Limited
public share offering in 1987 was fully subscribed and generated privatization revenues of
approximately $185 million. The Bank of Nova Scotia recovered its full $18 million investment
whereas the Federal Government received $118 million, a $50 million shortfall, and the Province
received $49 million, a $17 million shortfall.

ThePanel notesthat certain public policy objectivesdrovetherestructuring process. A key objective
is found in the Fisheries Restructuring Act which states that a common objective of governments
is: “ To find a just and lasting solution for the rebuilding of the deep sea fishery which recognizes
the fundamental rolewhich the fishing industry playsin Newfoundland and Labrador” . Other core
objectives also contained in Section 3 of the Act are as follows:

b. To see restructuring proceed in an orderly way with minimum disruption to
harvesting, processing and marketing.
C. To create a company whose primary objective is to strengthen the Newfoundland

fisherya companythat iseconomicallyviable, fficient and modernized sothat it will
be highly competitive in international markets.

d. Notwithstanding paragraph b) the company may acquire assets outside
Newfoundland and Labrador provided that such assets represent a sound
commercial business decision and does not disrupt the historical harvesting and
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processing in Newfoundland.

To ensure maximum employment stability and productivity through employee
participation in the company.

To ensure that the company is well managed on a commercial basis with
management being left to manage.

To pursue divestiture to the private sector of both governments' ownership in the
company as soon as possible.

To provide new opportunitiesfor independent processorsto have effective accessto
international markets.

To have the company internationally organized in a way which leaves open the
option of a variety of innovative structures for the Newfoundland and Labrador
fishery of the future.

ThePanel understandsthe 15 percent ownershiprestriction wasmeant to ensure ameasure of diluted
ownership in FPI upon the Company’ s privatization. The 15 percent rule created by this somewhat
unique piece of provincial legidation effectively gave alevel of assurance that FPI, subsequent to
itsprivatization, would be managed in amanner that would not be compl etely independent of public
policy considerations.

The Fishery Products International Limited (Privatization) Act of April 15, 1987 (F15) contained
a number of provisions which have more or less been guiding principles under which FPI has
operated. Theseinclude:

- The provision [relative to the 15 percent ownership restriction] set out in ScheduleB to this
Act shall formapart of theconstating instrumentsof Fishery Products|nternational Limited
and shall not be amended or revoked by FPI Limited.

— Neither FPI Limited nor Fishery Products International Limited may apply to the
appropriate official of a public body of another jurisdiction requesting continuance under
the laws of that jurisdiction.

- )

2

Neither FPI Limited nor Fishery Products International Limited shall sell, lease,
exchange or otherwise disposeof all or substantially all of its property or business
which relates to the harvesting, processing and marketing of seafood.
Notwithstanding subsection (1), FPI Limited and Fishery Products International
Limited may mortgage, pledge, charge or otherwise encumber their assetsto secure
their obligations.

- The provisions of this Act which apply to FPI Limited or Fishery Products International
Limited shall also apply to a successor corporation of FPI Limited or Fishery Products
International Limited whether formed by way of amalgamation, arrangement or otherwise.
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- A majority of the members of the board of directors of each of FPI Limited and Fishery
Products International Limited shall be residents of the Province.

- Only 1 member of themanagement of FPI Limited or Fishery Products|nternational Limited
shall be a director of either FPI Limited or Fishery Products International Limited.

The response by governments to the financial circumstances which led to the restructuring of the
Province's offshore fishery (and relaed inshore plant operations) in 1983 reflected, first and
foremogt the industry’s contribution to the Province’ s economy. Essentidly, FPlI was created to
provide long term stability in the offshore fisheries sector by consolidating the assets of a number
of offshore and inshore linked compani esinto onelarge profitable company that could withstand the
cyclicd financial performance of the fisheries sector.

8.8.2 Company Performancevsthe Act’sL egidative | ntentions

A number of sgnificant events impacted the Company’'s performance in the initial years of
privatization. Buoyant seafood market conditions of the mid-1980s gave way to amajor weakening
of market conditions with a sharp decline in the Company’s profitability. However, FPI, largey
because of itstimely privatization prior to the stock market collapse of October, 1987, had astrong
financial position, including a solid balance sheet with little long term debt, and successfully
adjusted to these changing conditions.

The principal factor that impacted further on FPI’ s performance by the early 1990swasthe changing
resource conditionswhich led to significant reductionsinthe Company’ soff shoregroundfish supply.
The northern cod moratorium of 1992 was followed by closuresin all other key groundfish stocks
around which FPI’s core busness had been developed. Essentidly, the Company, having lost
approximately 95 percent of its core business asaresult of the groundfish collapse, had little option
but to exploreother core bus nessopportunities. To helpcompensaefor theerosion of itsgroundfish
supply FPI also sourced substantial tonnages of frozen-at-sea cod, primarily from the Barent’s Sea
to help sustan its groundfish operations in the Province. These initiatives were followed by
substantid investmentsin the shrimp and crab sectors within the Province in the late 1990s.

In 1992, FPI acquired the U.S. food service and shrimp operations of National Sea Products and
constructed a new plant in Danvers, Mass. for warm water shrimp and secondary groundfish
processing. It had also acquired Clouston Foods, amgor Canadian seafood brokerage firmin 1989
and expanded the sal es of thisoperation from $150 million to approximately $300 million. Itisnoted
that FPI’s gross sales increased from approximately $350 million in 1989 to $723 million in 2000.
From a marketing perspective, FPI has become aworld class |eader in the seafood businessand is
in a position to further advance the industry’ s competitive position in internationa markets.

The challenges which impacted the Newfoundland and Labrador fishery over the past decade also
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impacted FPI’ soverall performance. Moreover, the Panel believesthat FPI’ s performance has been
generally consistent with the public policy objectiveswhich wereestablished during therestructuring
and privatization process. For example, theimproved financial performance of the Company in the
post-1995 period was largely the result of prudent investment decisions taken subsequent to the
groundfish collapse.

Thisview of FPI’ spast performanceisal soshared by themgjority of firmsandindividuasconsulted
by the Panel in the conduct of its mandate. The company is seen as the flagship of the
Newfoundland and L abrador fishery and the Canadian seafood industry; asademonstrated industry
leader on environmental and conservation issues; and as a company having also demonstrated a
strong sensitivity to community, fish harvesters, employee and industry relationships. These
considerations have strong public policy linkages in the context of FPI having been essentially
established to be an instrument of public policy to maximize thefishing industry’ s benefits for the
people and communities of Newfoundland and Labrador.

8.8.3 Elementsof Proposed Acquisition

In May 2001, anew FPI Board of Directors was elected and a new management team put in place.
Concurrently, FPI indicated its intentions to grow the company into adominant player inthe global
seafood business. Thecompany subsequently announced on September 6, 2001, itsintention subject
toregulatory and shareholder approval, of acquiringthe seafood assetsof Clearwater Fine FoodsInc.
for $510 million (Cdn.). Thisacquisition would enhance FPI’ sposition as Canada’ slargest seafood
company with pro forma consolidated revenuesin excess of $1 billion and assets of $745 million.
The transaction, according to FPI's release, would add accretive earnings before interest, taxes,
depreciation and amortization(EBITDA) of $75 million to the combined company. Thisacquisition
will be financed through the issuance of up to 16 million non-voting common shares valued at $200
million together with $100 million in 5 percent redeemable retractable preferred shares and the
assumption of $210 million of Clearwater debt. Presently, Clearwater holds approximately 14
percent of the outstanding common shares of FPI and its president and major shareholder, Mr. John
Ridey, isadirector of FPI.

Thisagreement reportedly is subject to regulatory approval of the Federal Competition Bureau, the
Toronto Stock Exchange, and the Department of Fisheries and Oceans, as well as the shareholders
of FPI. The Panel notes that the Government of Newfoundland and Labrador has a compelling
public policy interest in this proposal aswel. The acquisition of Clearwater by FPI constitutes a
“related party transaction” under the Ontario Securities Commission Rule 61-501 which, among
other things, requiresformal valuationsfrom aqualified and independent valuator and the approval
of amajority of the minority shareholders of FPI. A committee of independent directors of FPI is
inplaceto review the proposed transaction. FPI hasannounced that coincidental with receivingfinal
approval to acquire Clearwater’ s seaf ood business, John Risley will join FPI’ ssenior |eadershipteam
as Chief Executive Officer.
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The seafood assets to be acquired in this proposed transaction are principally shellfish related and
will see FPI emerge as a more diversfied company and a more dominant shellfish producer. FPI
currently holdstwo offshore shrimp licences/all ocations and the proposal will see Clearwater’ stwo
offshore licences being acquired by FPI. FPI currently holds approximately 16.8 percent of the
offshorescallop quotain Nova Scotial George’ sBank waters and thiswill increase to approximately
47.5 percent with the Clearwater acquisition. FPI does not have apresencein the surf clam industry
where Clearwater is the dominant player at present, including its Grand Bank operation. This,
together with Clearwater’s large inshore/offshore lobster operation will also be acquired by FPI
together with other assetsincluding itsinternational assetstogether witharelatively small groundfish
operation in Nova Scotia. Clearwater’'s 50 percent interest in St. Anthony Seafoods shrimp
processing operation at St. Anthony will also beincluded. Theindependent val uation of theseassets
will obviously have a direct material bearing on their contribution to FPI's future performance.

The proposed acquisition of Clearwater’s Seafood business by FPI is clearly materid in size and
significance. If approved, FPI will be largely owned by one single shareholder holding
approximately 60 percent of the Company’ sequity and approximately 14 percent of thevoting shares
who together, with three other fishery related interests from lceland, New Zealand, and
Newfoundland and Labrador, will control approximately 54 percent of the outstanding voting shares.
Until the recent past FPI shares were widdy held by institutional shareholders and this effectivey
diluted individual shareholder control as envisaged by the FPI Act.

8.8.4 FPI’'sCorporate and Competitive Position

Following the 1983 Restructuring Agreement and the subsequent privatization of FPI, the Company
emerged more streamlined having divested of all but nine of the plants encompassed by the
Agreement inquestion, and remained themaost dominant company i nthe Province’ sfishingindustry.
Given its dominant position, FPI directly or indirectly impacts the competitive dimensions of the
industry especialy in terms of sourcing raw material from theinshore harvesting sector. From this
perspectiveitisnoted that FPI over the past severa yearshassignificantly increased its participation
in the inshore crab and shrimp fisheries and has also accounted for an increasing volume of
groundfish production sourced from theinshore harvesting sector aswell. FPI hasal so strengthened
its marketing rel ationship with anumber of companiesin the industry involving snow crab, inshore
shrimp and groundfish. FPI has also been a significant player in the financing of inshore fishing
vessels. The Panel believesstrongly that itsconsistent policiesrel ativeto the sourcing of inshorefish
have positively impacted competitive conditions in theindustry. Its policy of maintaining a solid
bal ance sheet and strong financial position has helped to provide the financia stability the industry
so strongly sought in the pre-restructuring period.

In a public policy context the Panel is of the view that FPI, as a publicly held company, brings a
competitive dynamic to thefisheries sector which isfully consistent with the objective of achieving
a stable, self-sustaining and competitive industry. The Panel further believes that FPI has taken a
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reasonabl e approach at balancing its corporate interests with the broader public interest, epecialy
in terms of how it has interacted with other firmsin the industry. However, several firms advised
the Panel that they view FPI’ s expanded competitive position in the inshore sector to be at variance
with the objectives of fisheries restructuring.

The Panel notes that the new management of FPI has stated publicly that one of the principal
corporae objectives is to grow FPI both within Newfoundland and Labrador and globally. In the
absence of any significant changes in the resource, FPI has acknowledged, that because of the
competition for limited landings, local growth opportunities, other than through acquisitions, will
belimited over the foreseeable future. Thisisanimportant consideration, in acompetitive context,
in that any aggressive future initiatives by FPI to capture a larger share of shellfish landings, for
example, could compromise the role which small and medium size firms play in the industry.

The Panel also notesthat FPI management has stated that all plants currently operated by FPI in the
Province will continue to operate should the proposed Clearwater Fine Foods acquisition be
finalized. FPI management have al so stated that the two plantsin thisProvincein which Clearwater
FineFoods Inc. has ownership (Grand Bank SeafoodsLtd.) and ajoint ventureinterest (St. Anthony
SeafoodsL td.) will not beimpacted. From thisperspectivethe corporate concentration flowingfrom
the proposed acquisition will not likely have any significant plant impact in the short term other than
employment adjustment that may flow from productivity initiativesin any given plant. Moreover,
FPI hasgiven noindicationthat it will transfer any shore based processing activity to freezing at sea.

8.8.5 Objectivity of FPI’'sRole

Inthe Panel’ sview there are anumber of teststhat can definethefuturedirection of FPI. The Pand,
believes, for example, that awell capitalized FPI, operating in a healthy competitive environment,
can continue to provide competitive balance in the Newfoundland and Labrador fishing industry
particularly asit relaesto inshore raw material sourcing. FPI isa public company subject to rules
which impact its governance and it holds a measure of public trust that can positively impact the
industry’ s overall image through linkages with other firms in the industry.

The Panel also holds a view the Province's fishing industry must have a strong and competitive
position in the international seafood market and this need is more imperative today than ever.
During the fisheries restructuring period governments saw the need for increased marketing
consolidation but this is one area where, for a number of factors, including individual firm
independence, FPI did not play agreater role. Positive shiftsin thisdirection have occurred over the
past severa years and thiswill need ongoing enhancement. From this perspective FPI can build on
the extremely positive image it has in the international marketplace for its benefit and that of the
Province' sfishing industry and economy as awhole. For this reason the Pand believesit iscritical
that FPI’s marketing structure remain an integral part of its corporate structure.
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It is also noted that foreign investors hold at least a 30 percent voting interest in FPI. It is further
noted that the FPI Act, other than the 15 percent share restriction that applies to any one holder of
voting stock, is dlent on theissue of foreign ownership. Thismay give rise to concerns over the
potential foreign control over FPI’ s quota all ocations and the manner in which they may be utilized
in the future or transferred to other jurisdictions.

The Panel notes that the licensing policy of the Department of Fisheries and Oceans contains
restrictions on foreign ownership in the Canadian fishery and Section 14 of the 1996 Commercial
Fisheries Licencing Palicy states that:

Q) Subject to subsection (2) of the commercial fishing licensing policy, if foreign
interests acquire over 49 percent of the common (voting) shares of a Canadian
owned cor poration which holds fishing licences, the licenceswill not be reissued to
that corporation upon expiry of the licences.

(2 If such a foreign corporation having a subsidiary in Canada which holds fishing
licencesistaken over by another foreign-owned cor poration fromthe same country,
the licences may be reissued to that corporation as part of its continuing Canadian
operation (i.e. no net increasein foreign ownership).

©)] If a foreign interest purchases a minority ownership interest in a Canadian
corporationor establishesajointly - owned subsidiary with a Canadian cor poration
in which the Canadian cor poration owns more than half the voting shares, licence
eligibility will not be affected.”

This policy appliesto FPI and in this context, the licences and quota all ocations held by FPI must
remain under Canadian control. Thiswould, therefore, prevent any foreign investor from acquiring
control of FPI’sfishing licences and quotas. The Panel understands that FPI is fully committed to
mai ntai ning the linkage between its offshore quota all ocations and those plants/'communitieswhich
are dependent on this linkage.

The Panel has not had the benefit of reviewing any comprehensive pro forma business plan(s) that
may be associ ated with the proposed acquisition. Itisnoted, however, that FPI hasindicated to the

Panel it wantsto grow FPI to become one of theworld’ s“marquis’ seafood companiesto compete
effectively against large multinationals in the rapidly changing global seafood and food business.

Any major growth in FPI will likely lead to increased investments outside the Province given the
limited opportunity, other than through acquisitions, to grow its Newfoundland and Labrador
presence over the foreseeable future. The extent to which this external growth does occur may
diminish the relative contribution which the Newfoundland and Labrador operations may bring to
FPI. This, in turn may diminish the Company’ s focus on itslocal operations but the Company has
stated that it remains fully committed to sustaining and growing its Newfoundland and Labrador
operations.
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Company growth, including growth at the international level is not inconsistent with the public
policy objectivesexplicitintheFisheriesRestructuring Act. Nevertheless, past history inthefishing
industry in particular has shown that the indugtry’ s capecity to service debt obligations can vary
substantidly and quickly based on changing resource and international market conditions. Itisthe
Panel’ sopinion that debt considerationsfactored heavily in the assumptionsunderlyingthefisheries
restructuring process and reinforced the need for afinancially strong FPI to withstand the industry’ s
cyclicd performance. The Panel isnot suggesting that risk be removed from the corporate decision
making process in growing FPI but that the extent to which FPI is leveraged could impact
significantly on its ability to sustain any given magnitude of debt. This, in turn, could giverise to
public policy concerns especially in the context of those public policy objectives which led to the
initial restructuring of the Company and which formed the foundation for strengthening the
Newfoundland and Labrador fishing industry. Those public policy objectivesin the Panel’s view
areas equally rdevant to the present industry environment as they were when FPI was restructured
and subsequently privatized.

8.9 Policy Consider ations

The preceding analysis relative to corporate concentration suggests that FPI is the most dominant
player in the industry followed by the Barry Group. There have been sgnificant changes in the
structure of theindustry brought on by the collgpse of groundfish and the subsequent increaseinthe
availability of shellfish. Shellfish producers have emerged as the financially stronger firms during
this period.

ThePanel hasbeentold throughout itsconsultationsthat corporate concentrationislikely toincrease
asfirmsexpand and theindustry rationdizesin responseto resourcedeclines. If thisisthe case, then
it is likely that there will be fewer plants operating in the province under the control of fewer
companies. Thisisasurvival option for companieswhen faced with the challenges of markets and
raw material limitations.

Industry stakeholdersindicatethat i ncreased concentrationin Newfoundland and L abrador will likely
be a result of acquigtions rather than internal expansions. This will be driven in the main by
limitations onraw material supply. Groundfish stockshave been slow to recover and shellfish stocks
arecyclicd. Itislikely that if crab wereto further decline within the next few years, there would not
likely be another species following that could contribute as much to industry margins as has been
the case with crab.

World seafood companies areincreasingin size and companies are becoming large in order to meet
competition. The food service sector and the retail sector is increasing being controlled by large
players. For example, the provincia grocery retail sector is dominated by just two companies,
Sobey’ sS(Empire) and Dominion (Loblaws). The Panel has consistently been told that firms selling
to large companies must have both the financial resources and product quantities to compete. The
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Panel isof the view that Sze alonewill not ensure profitability.

Companies must be in a strong financial position to survive major shocks to supply or markets.
Otherwise government financial support would continue to be required. In the past there have been
major fluctuations in market prices, exchange rates and raw material supply and industry over-
capitalization. Thesethree key factors have been thedriving force behind many of the changes seen
in the industry from regtructuring. Companies must be able to survive though these cyclical and
structural challengesin order for the industry to remain avibrant part of the economy.

As the size of the industry contracts there will remain concerns about corporate power and the
influence of the larger players. Policy makers must ensure that there are checks and baances to
ensure that the free market system operates. The Competition Act provides guidelinesfor company
behaviour and thereis a processin place for formal investigations and charges if warranted.

In addition to competition law there are inherent constraints to the power exerted by companies
within the industry. These include industry competition for raw material, the power held by the
FFAW/CAW, and the province' srolein licensing of fish processing plants.

The number of companiesthat have been licensed by the province is more than enough to ensure a
reasonabl e degree of competitionin most sectorsof theindustry. Inthe past, competition hasat times
been fierce as companies competed for limited supplies of raw material. Normally, competition
limits the amount of corporate power that can be exerted by any one company especially in an
environment where there is substantial excess capacity. Similarly, it can be anticipated that the
potential for the competitive environment to be impacted negatively by alliances sourcing the same
raw material will likely hold as wdll.

Theinterest based bargaining system being used in the province has worked well over the past four
yearsand helps to ensure that market returns are passed through to both harvesters and processors.
This gives harvesters a degree of protection against undue market power being exerted by one or
moredominant firms. Thismodel, however, will only function effectively aslong asboth harvesters
and processors are fully committed to the process. The Panel cannot overstate the role that the
continuation of this model brings to price transparency in the inshore harvesting and processing
sectors.

The Panel, has been told that ad hoc application of processing licence policies and the issuance of
licencesin the absenceof trangparent and predictablepolicy guidelines, creates ahigh degree of risk
to companies and the capital employed. This contributes to mistrust as companies compete for raw
material and creates a situation where businesses are forced to make decisions that are short term
thereby resulting in companies extracting the costs of capital quicker than may be economically
efficient. That is, firms areforced to generate cash flow quicker which can often result in discount
salling. Furthermore, with this short term approach quality often suffers as processors operate on a
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volume based production system rather than based on the optimization of value and the highest
economic return.

If one of these objectivesisto maintan strategic or regiond processing facilities, then a processis
needed to ensure that this objective is met. Thisimplies that government needs to establish a clear
framework for the transfer of licences, the reactivation of licences, the issuance of licences, the
merging of companies, and the consolidation of plants. When rules are consistently applied, the
restricted licensing system currently in place providesfor a degree of security for processors while
at the sametimeprovidingfor ahealthy degree of competition. For businessesto function properly,
it is necessary to have a consistent, predictable and transparent licensing regime.
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9. EFFECTIVE FISHERIESPOLICY CO-ORDINATION

The management of the province sfishingindustry in the post-Confederation period inits broadest
context clearly speaks to a compelling need for an effective federal/provincial co-ordination and
cooperation framework in which the fisheries policy objectives of both governments can be
reconciled and implemented for the benefit of the industry and the economy as a whole. With the
exception of ameasure of co-operation on fisheries development initiativesin the initial decade or
so of Confederation, the fishing industry has languished from crisis to crisis leaving government
cooperationto becrisisresponsiveaswasthe casewith the 1983 Fisheries Restructuring Agreement.

Indischargingitsjurisdictional responsibilitiesover fisheriesresource management, resource access,
and resource allocation, the Federd government has constantly taken an Atlantic-wide policy
approach to the Atlantic fishery leaving little willingness to enter into an effective bilateral
mechanism with the province that would ensure the harmonization of fisheries management and
fisheries development objectives of the federal government and the provincerespectively. Clearly,
the role of the fishery in the economy of Newfoundland and Labrador demands an effective
federal/provincial policy coordination framework to provide agreater measure of assurancethat the
right policy measures will be taken for the right reasons for the benefit of the province’s economy
and those individuals and communities with a solid link to the fisheries sector. Critical to this
consideration, inthe Panel’ sview, istheneed for clear, coordinated public policy objectivesrelative
to resource management, resource access, fisheries and fleet sector devel opment, the management
of the processing sector quality enhancement, and market development requiring a close partnership
with the harvesting and processing sectors.

The Panel isof thefirm view that afragmented and uncoordinated approach by the province and the
federal government to the development and implementation of fisheries policy objectives will
seriously compromise the industry’ s ongoing performance and the contribution it can maketo the
province's economy. In this context the panel shares the concern enunciated in the Royal
Commission on Employment and Unemployment (1986) that there is no single Canada
Newfoundland body charged withtheresponsibility of devel oping and implementingfisheriespolicy
for Newfoundland and Labrador. Such acoordinated approach is even more compelling given the
dramatic impacts of the groundfish collapse on the very fabric of the province's society and
economy. Put simply, an Atlantic-widefisheriespolicy approach by thefederal government will not
servethe province slong term interests nor will such an approach effectively address the structural
challenges within the Newfoundland and Labrador fishery.

TheHarrisReview Panel on Northern Cod (1990) and the Maloney Commission of Inquiry into the
Alleged Erosion of the Newfoundland Fishery (1990) articul ated and advocated joint management
as an effective option to achieve federal/provincial policy harmonization. The federally appointed
HarrisPanel highlighted the race for resource accessto the northern cod resourcein particular by all
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sectors of the industry, induding the demands by the non-Newfoundland offshore fleet sector, led
todemandsfor larger and larger volumesof fish. TheHarris Panel al so expressed aconcernthat this
pressure was compounded by political and socid desires to see the industry expand, and this
ultimately created an environment driving the maximum exploitation of the resource. Somewhat
ironicaly, eight yearsafter the collapse of the northern cod resourcethe same pressures, political and
otherwise, led to afrenzy for accessto the northern shrimp fishery and afederal decision to put the
interests of non-Newfoundland and Labrador interests on the same relative plane as those
immediately adjacent to the resource and those which had been most severely impacted by the
collapseof the northern cod resource. TheHarrisPanel further suggested that central to theresource
crisis issues being experienced some two years before the announcement of the northern cod
moratorium was the absence of a co-ordinated approach between federal harvesting sector
responsibilities and the provincial responsibilities relative to the processing sector.

Inasimilar vein this Panel notes that the M d oney Commission of Inquiry into the Alleged Erosion
of the Newfoundland Fishery (1990), established by the province, found that federal and provincial
policiesare often in conflict and recommended ajoint federal/provincial authority be established to
co-ordinate the policy objectives. It concluded that “such a body would offer management advice
to both Ministers (Governments) without changing their respective constitutional responsibilities.”

ThisPanel also notes, for example, that aprincipal fisheriespolicy objective of the Government of
Newfoundland and Labradoristo ensure areasonabl e balancebetween regional resourceavailability
and regional processing cgpacity and to ensure someappropriate regional distribution of processing
capacity. This objective is clearly fully consistent with the province s role in regional economic
development and is extremely difficult to achieve in the absence of the effective harmonization of
federal vessel licensing and resource allocation policies and the processing sector policies of the
province.

In 2000, the Minister of Fisheriesand Oceans, in thewake of a3L offshore shrimp alocationto non-
Newfoundland and L abrador based interests, established an Independent Panel on Resource Criteria
(IPAC). Itsprincipal mandateisto make recommendations on those criteriathat should guidefuture
access to emerging fisheries and for those stocks. Fisheries access issues have given rise to the
greatest measure of conflict in the past between the province and the federal government aswell as
in an inter-provincial context. Any agreement on well-defined resource access principals would
therefore help remove friction on access and allocation issues and would create a more effective
climate for more effective cooperation between the province and the federal government on the
harmonization of fisheries policy.

This Panel suggests that even in the absence of an agreement on resource access criteria the
establishment of aCanada/Newfoundland FisheriesPolicy Co-Ordination Council isfully consi stent
with acommon federal/provincia view that fisheries policies should be focused on the rebuilding
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of aviable and sustainable fishing industry. Clearly, such a Council would bring a more orderly
approach to fisheries management and fisheries devel opment and would be an effective framework
around which to restore confidence in the ongoing management of all sectors of the industry. Such
aco-ordinated approach would a so ensure the province’ sfishery is managed and devel oped for the
maximum benefit of coastal rural communities in Newfoundland and Labrador.
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10. CONCLUSIONSAND RECOMMENDATIONS

10.1 Public Policy Challenges

The Panel takes special note of the current reality that the fi shery, notwithstanding the severeimpact
of the groundfish collapse, continues to be seen as the principal economic opportunity for those
regionsof the provincewhich evolved around either theinshore and/or offshore sectorsof thefishing
indugtry. Clearly, thelevd of resources available at present and which likely will be avalable over
the foreseeabl e future will not sustain these expectationsin all communities.

The Panel isof thefirm view, neverthel ess, that awell-managed fishing industry, can play akeyrole
in the province' s future economy. However, thisindustry’ srole can only be sustained if agreater
measure of economic diversification throughout the province srural economy can be achieved. Put
smply, the fishery by itself cannot sustain the province's rural economy.

The Panel believes strongly that afragmented and uncoordinated approach by the province and the
federal government to fisheries management and fisheries devel opment will seriously compromise
theindustry’ songoing performance. From this perspective the harmonization of federal/provincial
fisheriespalicy is critica to achievement of a sustainabl e fishery.

The Panel notes that Government’ s strategy for economic development as outlined in its Jobs and
Growth Strategy isbased around the need to create apositiveinvestment climate. Theneed to attract
new investment and keep the business community competitiveisgiven special focusin thisstrategy.
The strategy also highlighted the need for government to maintain a responsive and balanced
regulatory regime. ThePand, fromthispolicy perspective, holdsthe view that acompetitivefishing
industry, driven by private sector investment and a responsive and balanced regulatory regime, is
critica to the ongoing viability of thefishing industry.

The Panel finds itself obligated to make special reference note of the fact tha the indudry is
characterized by high leves of mistrust within and across the harvesting and processing sectors.
Thisunhealthy level of mistrust, isin part, driven by competition for thelimited high valueresources
that are available, especially crab, and is giving rise to increased acrimony throughout the fishing
industry.

The Panel, during the course of its discussions with key industry stakeholders, was struck by the
measure of concern expressed over the vulnerability of the industry’ s dependance on snow crab.
From a public policy perspective the challenge always is to balance the objective of building a
viable, sustai nableand competitivefishing industry with knownresourcerealities. Themost prudent
policy approach to takein managing the harvesting and processing sectorsisto give full recognition
to theseresource realities, especially when there is considerabl e scientific uncertainty over species
recruitment and biomass levels.
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10.2 Industry Performance and Structural Change

The Panel has concluded that acombination of factors, internal and external to the industry, shaped
the organizational and corporate structure of the fishing industry over the 1950-2001 period. The
Panel has further concluded that the overall viability of the industry over this period was driven
largely by changing market forces and changing resource circumstances over which theindustry had
little control.

It is further evident that overcapacity in the processing sector of the industry, especialy in the
post-1977 period, hindered theevol ution of aviableand self-sustai ning processing sector. ThePanel
notesthat theindustry continuesto be characterized by chronic overcapacity relativeto raw material
availability and that this overcapacity continues to negatively impact employment duration and
income stability within the fish processing sector.

Thesinglemost important factorswhich haveimpacted the structure of theindustry inthe post-1992
period werethe collapse of the groundfish sector of theindustry and the emergence, in the post-1992
period, of ashellfish dominated industry. Thisshift generated record landed and export valuesand
increased competitionand positioningfor raw material amongs firmsintheindustry. Thisshift dso
saw anumber of relatively new compani estogether with anumber of established companiesplaying
amore dominant rolein all sectorsof the industry.

ThePanel also notesthat the strength which thefishingindustry can bring tothe province’ seconomy
will largely be influenced by resource circumstances and the financial strength and balanced
entrepreneurial skillsof firmsparticipatinginthefishery. Clearly, anindustry built around marginal
and undercepitalized firms will not have the capacity to shape a dynamic and internationally
competitive industry.

The Panel is of the view that foreign investment has not played any major role in the structural
change that has occurred within the province's fishing industry in recent decades. Over the past
severa years an Icelandic and aNew Zealand firm has each taken a 15 percent ownership position
in FPI and severd Icelandic/Danish firms have invested with local processing companies in the
inshore shrimp industry. Any further foreign investment in the industry will depend largely on
emerging resource devel opment opportunities. The Panel believesthat foreign investment can play
arole in the industry’s ongoing development subject to harvesting licence and resource access
controls as provided for in the licensing policies of the Department of Fisheriesand Oceans.

10.3 Managing the Fish Processing Sector

Thesuccessive policieswhich weredirected towards managing thefish processing sector in the post-
1977 period gaveriseto an overcapitalized industry structure focused primarily around the volume
production of lower value fish products. This, together with a limited focus on consolidated

Special Panel on Corporate Concentration



97

marketing and quality enhancement measures can probably best explain why this province's
competitive position in the internationa marketpl ace has been compromised over the years.

The Panel has concluded that an effectively managed fish processing sector and fishing industry
generally will present asolid opportunity for sustainable economic development over thelong term.
The Panel also notes that an amended Fish Inspection Act can be an effective public policy
instrument at shaping the future sructure of the fish processing sector including the corporate
structure. Given this consideration the Panel isrecommending that:

. The Fish Inspection Act should be more appropriately renamed the Fish
Processing Licensing and I nspection Act and that theamended Act givegreater
clarity to the objectives of the Act with respect to the management of the fish
processing sector in an economic development and policy context.

In the absence of astrong public policy commitment to clearly defined objectivesfor the processing
sector there isevery probability that a broad range of social and economic objectiveswill giverise
to conflictsand inconsi stenciesinthe ongoing management of thefish processing sector. Thisinturn
will have significant implicationsfor private sector investment. The establishment of aclear set of
policy objectives for the processing sector will therefore foster private sector confidence in the
regulatory process. ThePand recommendsthat thefollowing set of policy objectivesguidethe
ongoing management of the processing sector.

. To develop a stable, self-sugtaining, internationally competitive processing
sector with minimal requirement for public sector support;

. To optimize (not maximize) employment gener ating oppor tunities;
. To ensure healthy competition amongst firmsin the processing sector;
. To achieve quality enhancement objectives, and the optimum utilization of

available fish resources;

. Toensuresomereasonable balance between regional resour ce availability and
regional processing capacity in aregional economic development context.

The Panel in its deliberations found widespread support for the establishment of an arm’s length
entity to guide the management of thefish processing sector. Themany challengesrdated to thefish
processing sector, especially those driven by economic devel opment considerations and corporate
changes within the industry, will require new approaches to managing this sector.

The Pand is recommending that an arm’'s length Fish Processing Licencing Board be
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established to give consistency, transparency and predictability to the implementation and
management of the fish processing licensing framework. This Board would have, as its
primary mandate, responsibilitiesfor such mattersas:

. The review and assessment of license consolidation and license transfer
requests,
. Thereview and assessment of new processing license proposalsincluding new

emerging fisheries;

. Thereview and assessment of proposalsthat may lead to thereactivation of a
fish processing licence/plant;

. Thereview and assessment of proposalsthat will contributetothe optimization
of theindustry’soutput;

. Thereview and amendment of corporate acquisition/merger proposals; and,

. Any such matters that the Minister of Fisheries and Aquaculture may deem
necessary consistent with well defined publicpolicy objectivesfor theprocessing
sector and theindustry generally.

The Panel is of the view that the Fish Processing Licensing Board, should make recommendations
to the Minister on issues which fall within its mandate. The Board should be athree person Board
comprised of knowledgeabl e professional swho haveno direct linkage or associationwith thefishing
industry with professional expertisein areas such as business management, professional accounting
and the banking sector. ThisBoard would be given legislative effect through an amendment to the
Fish Inspection Act and each member would be appointed for an initial four year term with
provisions, however, for therotation of membersto givethe Board continuity. The Board would
meet as required to review specific issues that falls within its mandate and would call upon the
Licensing Directoratewithinthe Department of Fisheriesand Aquaculturefor administrative support
especidly in terms of providing background information generally and any information specific to
any given proposal/issue under consideration by the Board.

The Panel also notesthat thereisno well defined policy associated with the license renewal process
that requires a corporate commitment to specific policy objectives of the Fish Inspection Act. From
this perspective the Panel has a strong view that there is a compelling need for greater corporate
accountability with both theissuanceand renewal of fish processing licenses. Theprocessinglicense
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is an ingrument to give effect to public policy and brings with its issuance responsibilities and
obligations of the license holder. The Panel therefore recommendsthat:

. The Fish Ingpection Act be amended to specifically state that the Minister,
before a licenseis initially issued or subsequently renewed, may require the
applicant todemonstrateacommitment to specificpolicy objectivesinherent in
theAct, such asademonstrated commitment to quality enhancement befor eany
licenseisissued or renewed.

The Panel further notes that the core/non-core processing license framework now in place is
essentidly a species-specific framework in that any given plant whether core or non-core is given
authorization to process arange of species within any species limitations that may hold from time
totime. Inthiscontext the Panel believesthat if the optimization of theindustry’ s output within raw
material and market realities should continueto beaprincipal public policy objectivefor thefishery,
with which the Panel agrees, the focus of the licensing framework over time should beincreasingly
focused on the attainment of this objective.

Therefore, the Panel recommendsthat:

. The core/non-core licensing policy framework remain in place but, in full
consultation with industry sakeholders, consideration be given to induding
non-corelicenseholdersin any call for proposalsfor new product development
initiatives.

10.4 Regional Balance

The Panel is of the view that the regiond distribution of processing capacity in genera is not
primarily a function of increased corporate concentration in the industry. Other issues such as
regional resource availability and the licensing policy framework have had a greater impact on the
overall spatia structure of the industry over time.

The Panel has concluded that the processing licensing policy framework should promote aregional
distribution of processing capacity throughout the province that builds on regional strengths and
ensures against the concentration of processing capacity in any one region of the province. Itis
noted that the promotion of aregional distribution of processng capacity has been an explicit policy
objectivefor the fish processing sector for the past twenty years or more and is akey element of the
core/non-coreprocessing licensing framework. ThePanel isof theview that thispolicy approach
should be continued and recommends that:

. Theprocessing licensetransfer policy should remain in effect to promoteplant
capacity consolidation on a regional basisin particular and that, subject to
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regional resour ce circumstances, adequate safeguards should ensurethat any
given region’s participation in the processing sector isnot compromised.

Closely linked to theissue of regiond balanceistherolethat “ srategic” plants have played and will
continueto play in the fishery and the province's economy generally. Theroleof “strategic” plants
inanchoring regional economiesinthe context of regional economic development isalso an equally
important consideration. It isthe Panel’ sview that theachievement of thissolid policy objective
will require public policy discipline and the panel recommends that:

. Government should increasingly co-ordinate its fisheries development policy
with its strategic economic development policy to advance the role which
“strategic” fish processing plants can play in anchoring regional economic
development and the strengthening of regional economies.

The Panel, in assessing the issue of regional processing capacity has identified the close linkages
which exist between regional processing cgpacity and regional resource availability in both the
inshore and offshore sectors of the industry. Decisions of the federal government, for example,
relative to resource access can have a significant impact on any given region’ s participation in the
fishery. For thisreason the Panel recommendsthat:

. The Province seek an assurance from the Government of Canada that its
resour ce allocation and access policies safeguard the historical linkages that
haveevolved between each regional fishery in Newfoundland and L abrador and
thosefish stockswhich havesustained theser egional fisheriesand that thesame
assurance be sought for emerging fisheries.

10.5 Corporate Concentration

The Panel’ s terms of reference were principaly directed towards an examination of the extent to
which corporate concentration has occurred in the fishery, to identify the driving forces impacting
on corporate concentration, and to also identify theimplications of corporate concentration for public
policy objectivesfor thefisheries sector. Essentially, thisrequired an examination asto whether or
not the degree of corporate concentration in theindustry is negatively impacting competition in the
industry for raw materid, prices that are received by fish harvesters, and the socio-economic
implications arising from any degree of corporate concentration such as plant closures.

The Panel has concluded that the collapse of the groundfish sector together with the dominant role
played by the shellfish sector in the post-1992 moratoria period led to a significant shift in the
corporate dynamics at play in the Newfoundland and Labrador fishing industry. These corporate
dynamicssaw therole of certain firmswith agroundfish dependency decline. Thischange also saw
the industry in the post-1992 moratoria period being dominated, in the main, by firmswith amajor
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involvement in the shellfish sector, particularly snow crab. This change aso saw the emergence of
anumber of alliancesin the crab processing sector in particular.

It is also evident that a number of firms have expanded their presence in the industry, primarily
through the acquisitions of other plant operations from other firms in the industry. This
consideration, together with the limited entry licensing framework, has impacted the corporate
structure of the industry. In the case of crab, for example, thetop 10 firmsin this sector, operating
19 crab plants, account for approximately 80 percent of the industry’s total crab production. The
remaining 13 firms operating account for the remaining 20 percent of production. The competitive
forces at play in the crab industry, for example, are influenced largdy by a limited raw material
supply. In this context the major preoccupation of firms in the industry, in both individual and
collective context, is to safeguard their raw material supply through reationships with individual
enterprisesin the harvesting sector of theindustry.

The Panel is of the view that, all things being equal, there is a sufficient number of firms licensed
in the groundfish, shellfish and pelagic sectors of the industry to generate a healthy measure of
competition amongst individual firms on both a regional and province-wide basis. The extent to
which there is healthy competition throughout the industry remains atopic of considerable debate
both inside and outside the processing and harvesting sectors of the industry. The Panel was
consistently reminded in its deliberations that the emergence of alliances of interlocking companies
in the crab industry in particular in recent years has introduced a new competitive dynamic to the
industry. This, many stakeholders believe, has given rise to much of the mistrust which permeates
the industry as awhole.

It isthe view of key industry stakeholders that further corporate consolidation is likely to occur in
thefishingindustry over theforeseeablefuture. Thisconsolidationislikelytooccur through mergers
and acquisitionswithinthe processing sector and it will bedriven principally by the dynamics of the
shellfish sector given that the prospects for any significant groundfish recovery are extremely low
in the near term. Those firms which are financially sound will likely lead ongoing corporate
consolidation within the industry. In the absence of any further growth in shellfish stocks, for
example, this couldlead to bigger playersin an operating environment with fewer and fewer plants.

The linkage between corporate concentration and competition for raw material within the inshore
sector has clear implications for fish prices. The Panel holds the view that the interest based/final
offer selection price bargaining system now in effect has worked extremey well over the past four
yearsand presentsasolid basisfor the provinceto enhanceits competitive positioninworld markets.
It also bringsaheal thy measure of transparency to price negotiations between theinshoreharvesting
and processing sectors and, for these, reasonsthe Panel recommendsthat:

. Inshore harvesters and processor s reaffirm their commitment to the interest
based/final offer selection pricebargaining system now in effect; and,
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. Government work closely with har vester sand processor sto addressany issues
that will lead to the further strengthening of this price settlement model.

The Panel notesthat the corporate dynamics at play in theindustry involve maor linkages with the
inshore harvesting sector. For example, processors have played an expanded role in the financing
of inshore vessels, particularly those licensed for crab and shrimp. This, the Pand believes, isa
matter that is best left to the business decisions of individual vessel owners. Nevertheless, the
Panel believes strongly that government should continue to provide an effective financing
program in support of the inshore harvesting sector and recommends that:

. The Bank Loan Guarantee Program now in place be continued but that the
effectiveness and efficiency of the Program at meeting the needs of the smaller
vessel sector, particularly for loans less than $50,000, be evaluated by a tri-
partite committee representing government, the banking sector, and the
harvesting sector and that the Program’s overall visibility be incr eased.

The Panel believesthat from apublic policy perspectiveitiscritically important that the processing
sector be managedinaway that encouragesand supports private sector investment but al so promotes
healthy competition amongst individua firms. The Panel aso believesthat corporate concentration
IS necessary to the extent that there is a healthy mix of small, medium and larger firms within the
industry to safeguard against a monopoly or a monopsony. The Panel further believes that the
province’'s competitive position in the international marketplace can best be met by a flagship
company such as FPI with a close symbionic marketing relationship with other firms in the
processing sector. From this perspective the role of a dominant player in the industry is fully
compatible with broad public policy objectives.

Government, throughits processing licensing mandatecan exert considerablecontrol over thedegree
to which further corporate concentration occurs in the industry. Under the present licensing
framework processing licenses cannot be transferred or assigned without the permission of the
Minister. Todate, however, inthe case of acquisitions, mergersand share cgpital changes, there has
been no rigid evaluation process followed and, the license(s) normally followsthe new owner. The
Panel believes that there is need for a more forma assessment process associated with mergers,
acquisitions, and share capital changesif for no other reason that Government then will haveafuller
appreciation in advance of any public policy concerns that may arise from any given proposal and
consider whatever measures may be deemed appropriate to address specific policy concerns.

Given theabove consder ationsrelative to corporate concentration the Panel recommends:

. That an amended Fish Inspection Act clearly statethat a primary objective of
the Act isto promote a competitive industry environment consistent with the
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spirit of the Fishing Industry Collective Bargaining Act and the Federal
Competition Act;

. That consider ation be given to making a specific linkagein the Act between the
revoking or suspension of a fish buyers/processor license and any anti-
competitive practices determined to beinconsistent with the Competition Act;
and

. That the Department of Fisheriesand Aquacultureimplement amorerigorous
review and assessment process for mergers, acquisitions and share capital
changes, within the fish processing sector and that companies be required,
under an amended Fish Inspection Act to give the Minister of Fisheries and
Aquacultureappropriatenotice of any proposed merger or acquisition to allow
for an adequateevaluation prior tothe processing licensebeing assigned tothe
new owner/operator and prior tothefinandal transactionsassociated with any
acquisition or merger being concluded.

The Panel has also been advised that there is no rigid evduation process associated with the
reactivation of afish processing licensefor any given fish plant but that there is arequirement for
the submission of abusinessplan. It isthe Panel’ sview that acomprehensive evaluation iscritical
not only with respect to the specifics of each proposal but how the proposal will impact on broader
fisheriespolicy objectives. Moreover, it isimportant, in the context of corporate concentration, that
the Department of Fisheries and Aquaculture have afull appreciation of the corporate linkages that
may be associated with any license renewal or activation request. The Panel therefore
recommends that:

. The Department of Fisheries and Aquaculture establish a clear and concise
evaluation framework related to the reactivation of fish processing licenses.

10.6 Fisheries Policy I ntegration

Decisions taken with respect to every aspect of fisheries management and fisheries devel opment
have a pervasive impact throughout all sectors of the Newfoundland and Labrador economy and
determine whether communities will decline or thrive. Thisis best illustrated by the unfortunate
legacy associated with the groundfish coll apse and the diffi cult adjustment which continuesin many
communities throughout the province which were impacted by this collapse. The restoration and
rebuilding of groundfish stocksis clearly the most pressing challenge that both governments must
address over the foreseeable future and this calls for more effective collaboration between the
Government of Newfoundland and Labrador and the Government of Canada. The Panel isof the
view, ther efor e, that theharmonization of fisheriespalicy iscritical tothefutureperformance
of the province' sfishing industry and recommends that:
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. A Canada/Newfoundland and L abrador FisheriesPolicy Co-ordination Council
be established to make recommendations to governments on major public
policies relative to the harvesting sector, the processing sector, marketing,
guality enhancement and fisheries development opportunities and strategies,

. The Council also bemandated to present itsviewson fisheriesscience, resour ce
management, resour ce allocation, and resour ce access policies specifically as
they relate to, and impact on, the Newfoundland and Labrador fishery. The
Fisheries Resource Conservation Council, which is an Atlantic-wide body,
would continueits present role in making recommendationsto the Minister of
Fisheriesand Oceansontotal allowablecatchesand other fisheriesmanagement
issues within its mandate;

. TheCouncil haveaminimum of seven members, beco-chaired by gover nments,
with two members each from the province and the federal government and
threeat lar gejointly appointed member sfromindustry/key stakeholder inter est
groups;

. The Council would meet at least quarterly with a formal agenda and
recommendations would be made to governmentsand reviewed in a bilateral
Ministerial context; and

. The Council, in its early mandate, be charged with developing an effective
policy framewor k for acompr ehensivefeder al/provincial plantostrengthen and
sustain the Newfoundland and Labrador fishingindustry.

Insummary, the Panel offersaview that changing corporate, market and resource circumstanceswill
continue to impact corporate consolidation in the province' s fishing industry. The Panel believes
that this adjustment and change should occur within a clear and concise fisheries public policy
framework devel oped in closecollaboration withindustry stakeholders. Thisiscritical if theinshore
harvesting and processing sectorsareto successfully adjust to themany challengeswhich will affect
the industry’ s performance from year to year. To thisend, the Panel hopes that acommon sense of
purpose, based around a stable, self-sustaining and competitive industry, will drive the industry’s
future performance and sustainability.
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